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CHAPTER ONE

1.0 Introduction .
This chapter presents background, statement of the problem, purpose, objectives, research
questions, and significance of the study.

Background of the study
1.1
-~
Prior to 1969, marriage was generally regarded in most states as a contract between two parties
\

that could be dissolved only if one of the spouses committed an act legally recognized as
incompatible with the continuation of the marriage. The incompatible action was called a "fault
ground" for divorce. Divorce was granted by courts only upon proof of a "fault ground" such as
adultery, extreme and repeated cruelty or desertion for an entire year. At the granting of a
couple' s divorce, one person was found guilty and one innocent.
These laws were satisfying to those who for religious or other reasons believed that marriage is a
union or a contract for life that cannot be dissolved except in the most exceptional circumstances.
But the fault laws did not necessarily preclude divorce, at least for those who could afford the
process.
The Hindu Marriage Act 1 governing marriage between Hindus and the Special Marriage Act 2
governing marriage between individuals regardless of religious persuasion as was adopted in
Uganda under the Marriage Act3 and the Divorce Act4 respectively , are premised on the 'fault'
or 'matrimonial offence' theory for the purpose of q.ivorce. This, in effect, means that a person
can be granted a divorce if, for example, it is established that the spouse has committed adultery,
or has treated the person cruelly or deserted for more than two years. Thus the person has been
"at fault" in some way. In addition, the wife can ask for a divorce on grounds that after marriage
her husband was guilty of rape, sodomy or bestiality.
Part of the fault theory is that a person cannot take advantage of his/her own wrong. For
example, a person cannot commit adultery or inflict cruelty ~~d then file a petition for divorce.
1

1955, Laws of India
1954, Laws of India
3
Cap 251
4
Cap 249
2

1
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Divorce can only be sought by the hurt or aggrieved party who has been at the receiving end of
the other party's offending conduct.
Fault divorce laws did not readily produce equitable results and often favored the wealthy.
Despite their inadequacies, however, such laws led to fewer divorces: A partial reason for this is
that the less well-off had less access to the system. A more complete reason is that the restrictive
divorce laws were part of the values of a society that disapproved of divorce and favored the
preservation of marriage. Marriage therefore had a framework of support in place, not only from
the legal system but also from families, churches, friends, ,children, schools, workplaces, and
media from almost all of society. Marriages in need of repafr had institutional resources from
which to seek help. It was considered right to be married and wrong to be divorced.
"No-fault", divorce laws were enacted beginning in 1969. Every state now has no-fault grounds
for divorce, permitting a spouse who is dissatisfied with the marriage to obtain a divorce simply
on that ground. The theory is that a marriage in which one or both spouses no longer wish to
participate is irretrievably broken down.
Divorce proliferated under the no-fault divorce laws in numbers never seen before.
Coincidentally, a body of research evolved that gave divorce a respectable sociological and

.

theoretical foundation. The research concluded that spouses in unhappy marriages are better off
obtaining divorces and pursuing their individual lives. Children are resilient and can recover
from being part of a broken fan1ily, according to these findings. Psychological therapy and drugs
can repair people under most circumstances, so any damage that results from divorce can be
fixed . The earlier concern for children of divorce and for the spouse who wanted to keep the
marriage together was seen as misplaced.

It is no surprise that a crumbling of the institutional support for marriage accompanied society' s
change of attitude about divorce. For example, families, clergy, psychologists and magazine
columnists who formerly supported lifetime marriage now give counsel on how to get through a
divorce and live one's life afterwards. William J. Doherty reports 5 that over 60 percent of
marriage and family therapists are "neutral" on the subject ?f marriage or divorce in providing
therapy. It does not matter whether they help create a good marriage or a good divorce.

5

Internet source at Google search

2
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Recently, however, there has been a reaction against the prevailing view of divorce. It began
with some disquieting research in 1985 conducted by Lenore J. Weitzman in California. 6 She
concluded that, contrary to expectations, women were not able after divorce to achieve the same
standard of living they had enjoyed during their marriages. Even worse, after a divorce men's
economic circumstances dramatically improved, while women's economic positions and those of
the children living with them deteriorated. Weitzman's The Divorce Revolution led the
proponents of no-fault divorce and women' s independence to relinquish one of their fundamental
beliefs: that the majority of women could sustain themselves financially after a divorce without
help. Most states responded by amending the spousal and children's support laws to provide for
more and longer support for dependent women.
It is to that effect why a number of scholars have come out to both fight for and against divorce
as seen below;
Gabriella Parca 's l 959 expose' 7 much social embarrassment and candidly unveiled the urgent
need for divorce legislation. Until 1970, however, only the Roman Catholic Church had the
authority to declare a marriage invalid.
(The 1929 treaty with the Vatican bound the State to "recognize the civil effects of the
sacrament of marriage.'') The State had the power to grant '' legal separations,'' which were
similar to divorce and might entail rulings on matters of alimony and child custody (usually in
favor of the father), but did not allow ex-partners to remarry. With more than eight hundred
\

. ,~

marriages dissolved by the Vatican and nine thousand legal separations granted by the State only
in 1970, divorce legislation was clearly overdue.
In 1970 Parliament passed a Act that supported the legalization of divorce under extremely
limited conditions. Catholics, the Right, and the Vatican lobbied fiercely to stop the Act and
swiftly moved to petition for a referendum a kind of popular veto whereby a law can be partially
or fully repealed. The Italian Constitution stipulates that a referendum can be called by collecting
the signatures of five hundred thousand Italians. By the time the divorce referendum was held in
May 1974, over nine hundred thousand Italians had been granted a divorce. The Christian
Democrats, faced with a national vote, campaigned with the Neo-fascists and the moderate
6

The Divorce Revolution

7

Le italiane si confessano 3rd Edition, Parenti, 1959
3

middle-class parties (Liberal and Social Democratic), the coi;e of the majority that had governed
postwar Italy, appealing to the usual values of family, religi~ri-, and anticommunism. For the first
time, however, they faced a powerful coalition front formed by secular and progressive groups
and feminists. With 59 percent in favor of retaining the existing divorce law, the referendum
marked a crushing defeat for the Church, Christian Democrats, and Neo-fascists, and a victory
for the Italian lay and progressive forces.
The imp01iance of women's and young persons' vote in obtaining the'victory of the secular front
displayed the magnitude of the social changes that derived from the struggles of 1968 and I 969.
The advent of feminism, the radical workers' and students' demonstrations, and the emergence
of an urbanized lay middle class inaugurated a revisionary period and steered the national
political agenda toward the pressing issues of family reforms,• women's rights
\

Today divorce is even quicker, easier and relatively consistent. Not only has the law changed to
"no fault," social attitudes towards divorce have also gotten away from "fault" notion. Divorce
proceedings have become more honest and simpler, and less contentious, realizing the goal of
divorce reformers. Divorce is once again a personal decision. It is possible for anyone who wants
a divorce to get one, without getting approval from the church, the legislature, or even the
spouse. But divorce procedures are so complex, and most people do not take divorce lightly,
especially when children are involved. And the fallout from the divorce experience is still of
concern to the church, the state and the experts

.

CmTently, there is once again a strong backlash against liberal divorce laws. Various
conservative would be reformers and grass-roots organizers~ n'iost of them religiously motivated;
trying to repeal the no-fault divorce law and return to fault based grounds for divorce and to
establish "covenant contracts" that would supplement or supersede a states existing divorce laws,
with specific goal being to constrain the possibility of divorce. These efforts are driven but the
conviction that liberal divorce laws are the cause of increased marital breakdown and are
imperiling in states that have reformed their laws. Conversely, history has clearly shown that
strict divorce laws by themselves do not cause happy marriages and that unhappy spouses seek a
way out of their relationships whether or not divorce is available. It's doubtful, in fact, that most
people are aware that divorce laws were liberalized more than thirty-five years ago.

4

As Maria Nassali, a family law teacher and activist, emphasizes, "[w]e need to kill the stigma
associated with divorce. She's not being selfish when she gets a divorce. She's not being
immoral. She just wants to be a human being."
When a culture teaches and expects women to be submissive to their husbands, and disables
them from making choices about their own well-being, the women are deprived of human rights.
Thankfully, voices like Batema and Nassali's are being heard, and the culture of
femalesubmission in Uganda is changing for the better.

1.3
Statement of the problem
Under the Divorce Act, stricter evidentiary requirements apply to women than those that apply to

men; women are required to show not only that their husbands committed adultery, but also

.

provide evidence for additional grounds for divorce such as bigamy, sodomy, rape and desertion .
This provision has been declared unconstitutional by the Constitutional Court 8 , but the law has
not been reformed. Fmiher, men are required to prove only one ground that is adultery, this
therefore has stood to be inconsistent with the constitution and leaves many questions to be
asked as regards the supremacy of the law because the constitution provides for equal treatment
of people without discrimination of which the Divorce Act promotes by drawing different
grounds for divorce for men and women 10
1.4
Purpose for the study.
To find out what extent has the law on divorce been effective in application and how it can be
improved.
1.5
General objective.
The researcher wanted to know the effectiveness of the l~w on divorce.
'

1.5

r

Specific objectives
1. To determine whether the law on divorce is effectively applied

2. To find out reasons for and against divorce

8

Constitutional Court Petition Number 16 of 2011

5

1.6
Research question.
1. What are the bars and grounds for divorce in Uganda?
2. what are the challenges facing the Implementation on the law on divorce in Uganda?
3. What are the remedies to the challenges on the law of divorce in Uganda?

1.7 Scope of.the Study
The Study was designed to look at how the laws on divorce has been adopted, interpreted and
understood. This is important so as to provide for the clear analysis of the law which in tum
would help to provide way and help in creating recommendations on improving those laws

1.8 Time scope
The research was conducted in a period of 2 to 3 months from June to august 2013.
I

. r-

'\

1.9 Contextual scope
The research is intended to cover and aim at the law relating to Divorce in Uganda

1.10 Geographical scope.
The research was largely based in Kampala district where there ?re many cases of divorce
and people infringed with divorce.

1.11 Significance of the Study
The research is therefore intended to benefit the following groups of people and organizations
'

that are directly responsible for shaping and conserving the' marriage institution in Uganda these
include:

The religious institutions: since these directly engage the married couples, the research will
help them guide the couples intending to join marriage

in helping them know the law that

govern the institution they about to join and how to maintain their roles and obligations in
man-iage.

6

To the .law makers: the research will guide the law makers on thr appropriate laws suitable

to the marriage institution ,depending on the current

status of marriage putting into

consideration the forces that may want to lead to the breakdown of marriage institutions hence
divorce.

' -~
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CHAPTER TWO

2.0
Literature Review
Literature review seeks to analyze the law on divorce

2.1
Divorce
Divorce is generally reffered to as the legal separation of sp~rnses, effected by the judgement or

decree of a court , either totally dissolving the marriage relation or suspending its effects so far as
concerns the cohabitation of the parties.

supra

9

There are two types of divorce-- fault and no-fault. A fault divorce is a judicial termination of a
marriage based on marital misconduct or other statutory cause requiring proof in a court of law
by the divorcing party that the divorcee had done one of several enumerated things as sufficient
grounds for the divorce. All states now have adopted some form of no-fault divorce; although
some such as New York restrict the availability of no-fault divorce and retain fault divorce
generally. A no-fault divorce is one in which neither paiiy is required to prove fault, and one
party must allege and testify only that either irretrievable breakdown of the marriage or
irreconcilable differences between the parties makes termii.1ation of the marriage appropriate.
'

Many states continue to offer a separation agreement or decree, under which the right to
cohabitation is terminated but the maiTiage is not dissolved ai1d the marital status of the parties is
unaltered.
State law governs divorces, so the petitioning or complaining party can only file if that person is
a citizen or married under the laws of the land. The most common issues in divorces are division
of prope1iy, child custody and supp01i, alimony (spousal support), child visitation and attorney's
fees. Only state courts have jurisdiction over divorces, so the petitioning or complaining paiiy
can only file in the state in which he/she is and has been a resident for a period of time. In most
states, the legal processes of the divorce procedures take some time, to allow for a chance of
reconciliation. The divorce decree is a court order that states the rights and responsibilities of the
\

'\
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divorced parties, including the basic information regarding the divorce, case number, paiiies,
date of divorce, and terms the parties have -agreed upon.
Sexual relations with anyone other than your spouse are still a crime in many states, even if the
married couple is seeking a divorce. The judge has a great deal of discretion in custody cases and
8

in awarding or restricting visitation rights. Extramarital sexual relations before divorce may be
used as evidence of marital misconduct during the marriage. Also, cohabitation with another
person may be a factor in reducing support payments received.
Divorce is generally referred as the legal separation of spouses, effected by the judgment or
decree of a court, either totally dissolving the marriage relation or suspending its effects so far as
concerns the cohabitation of the parties. 9

.

Getting divorced usually refers to the legal act of officially ending a marriage. Today more than
half of first time marriages in the United States end in divorce:·10
These general definitions of divorce may be satisfactory and considered common sense for many
people. However, for others, particularly for children who have experienced their parents
'separation, parental divorce is not a single event but rather [it] represents a series of stressful
experiences for the entire family that begins with marital conflict before the actual separation and
includes many adjustments afterward 11 •
"People don't have to die in a marriage," said Maria Nassali. "We need to kill the stigma
associated with divorce; she is not being selfish when she gets a divorce. She not being immoral
she just wants to be a human being".
According to Allison Clarke, 12 Divorc'e sanctions the ending of a dysfunctional relationship and
offers individuals a chance to find healthi~r relationships. Some observers have commented that
divorce is indeed a necessary mechanism for rectifying marital mistakes and for improving the
overall quality of life.

9

So lis & Gasteazoro, 1992, p.112
Ethnic and Values,111999, p. 25
11
Berns,2007, p. 91
12
Divorce; causes and effects. Yale University Press, 2007
10

9

2.2 Grounds for Divorce in Uganda

Adultery

This was defined by ODOOKI Jin veronica Abyarimana v perfect Abyalimana 13
As a "consential sexual intercourse during the subsistence of the marriage between one spouse
and the person of the opposite sex not being the other's spouse." It is a sexual intercourse
between two persons of whom one or both are married but are not married to each other.
Since consent is of the essence when relying on adultery as a ground for divorce, if the married
\

'

.r

woman is raped, she does not commit adultery. However in Redpath V Repath 14 the burden of
proof of lack of consent is on the woman since the question as to whether or not she consented
to it is peculiarly within her knowledge. If the husband is guilty of rape of another person, then
he is guilty of adultery. This position was articulate in the case of Long V Long 15 .since it is not
for the alleged adulterer to confess adultery as such, it is normally deduced from the conduct of
the paiiies and from circumstantial evidence that tends to establish it e.g. if there is evidence of
visiting hotels, brothels ,living rooms hotel receipts etc.
What constitutes adultery?

Penetration
This was defined in Denis V Denis 16 comi held that to constitute adultery as aground for divorce,
there must be penetration of the female· by the male organ, and although the act of sexual
intercourse need not to have been complete yet an attempt to commit adultery, penetration not
having taken place must be distinguished from adultery and is not itself a sufficient ground for
divorce where a man and a woman were attached to each other, take off the greater fact of their
clothing that there will in most cases arise a presumption of adultery. In the instant case, the
inference was rebutted because at the time, the two parties were together on the bed. The man
was impotent and was unable to penetrate the woman i.e. adultery caimot be proved unless there

13

14
15
16

1980 HCB
{1950)1 ALL ER 600
(1980)p. 210
(1955) ALL ER 51

10

was some penetration. However, ther~ need not be full pen~tr;:ttion to constitute adultery and for
it to take place, it must be with the person of the opposite sex although it can take place even if
the marriage has not been consummated.
Standard of proof of adultery

In Habyarimana V Habyarimana 17 court held that it is well settled that where there is an
allegation of adultery, it must be proved to the satisfactory of the court, the evidence must carry a
high degree of probability, in Uganda where adultery is a criminal offence, there is a stronger
reason for demanding a higher standard of proof than in any other civil proceedings.
Cruelty:

In Uganda only the wife can use cruelty as aground for divo~ce.However, she must couple it with
adultery, before 1962,cruelty had to be imputed on the respondent and in addition the intention
of the paiiy complained of had to be proved. After 1964,proof of intension ceased to be
important, hence the 1964 test was an objective one, but after that it became a subjective test
depending on the circumstances of each case there are two important cases which contributed to
the changing of the test. In Collins V Collins 18 the house of lords held that the presence of an
intention to injury on the part of the spouse charged is not an essential ingredient in cruelty but
where comis plainly proved that the spouse's normal mind and health had been reduced to ill
health by the inexcusable conduct of the other spouse although he knew the damage he was
doing or be it that did not intend to injure the spouse but closed his mind to the consequences
'

such conduct amounted to cruelty. The same principle was 'discussed in Williams V Williams 19
according to the two cases one act may amount to cruelty but before a person had to prove at
least two acts.
Examples of cruelty include: constant nagging, fault finding, transfer of venereal diseases, coitus
interuptus and the refusal to have children by either spouse. In Forbes V Forbes 20 court held that
if a wife deliberately and consistently refused to satisfy her husband's natural and legitimate

17

18
19
20

Supra pg 139
(1964) AC 44
(1962) ALL ER 994
(1955) 2 ALL ER 511

11

craving to have children and the deprivation reduces him to despair and affect his mental health,
the wife is guilty of cruelty.
'

.r

Refusal to intercourse also amounts to cruelty in Sheldon. V Sheldon21 the husband and wife
lived together for eight years, his work to.ok him to Scotland for one year, after his return they
lived together for another six years but never had sexual intercourse with her although they slept
together and asked him to, herself wanting a child and as a consequence she became ill and the
husband knew that his refusal was affecting her health. This was explained to him by the doctor
but he. persistently refused and the wife petitioned for divorce on the grounds of cruelty, court
held that the husband's persistent refusal to intercourse over so long a period without excuse
causing grave injury to his wife's health amounted to injury on his part, accordingly a decree was
granted.
Desertion:
This is available to the wife and must be coupled with adultery, or marriage with another woman
and it must continue for at least two years without a reasonable excuse.
Elements of desertion
Departure or withdraw from society of the other spouse: Intention, to depart for at least two
years-Aminus: The deserter must have no _reasonable excuse: The person deserted must have not
consented to it.
In Patel V Patel 22 the wife had left the matrimonial home on the grounds that the husband had
refused to take her to the cinema and did not go to meet her at the railway station when she
I

\
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arrived in Nairobi court dismissed the petition and on appeal court held that the burden of proof
is on the petitioner to prove that his wife had left the home without his consent and with no
intention of returning. Once this is done, the burden of proof shifts to the wife to show that there
were reasons which absolved her matters raised by the wife were not grave and weighty and
therefore .were unhappiness was insufficient. Court further noted that a bonafide offer to return
made before the feeling of the petition will determine desertion. On the evidence the wife had
failed to discharge the onus on her of proving an offer.
21
22

(966)ALL ER 257
(1965) EA 56

12
'
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Constructive desertion
'

This is a creation of case law. This is, a situation where one of the spouses conducts hirnself or
herself in such away as to render it impossible for the other spouse to continue living together in
the matrimonial home
In Fullfort V Full fort 23 it was held that desertion is not necessarily withdrawal from a place but
from a state of things. The test is whether the spouses are still living together as spouses.

2.3 Bars to divorce in Uganda
Before divorce can be granted, it must establish that the marnage exists. There can be no
matrimonial offences unless matrimony can be proved. Therefore, the first step during
proceedings is proof of marriage and this is normally done by attaching a certificate of marriage
to the petition.

'

.r

Absolute bars
24

Before granting a divorce, the divorce Act provides that court shall inquire into whether the
petitioner has been in any manner accessory or conniving at the going through of the said form
of marriage or the adultery complained of or had condoned the same and shall also inquire into
any counter charge which may have been made against the petitioner.
Collusion
This means that the petitioner worked to set up evidence with the intention of obtaining a divorce
the petitioner must plead and prove that they have not in any way collided obtained a divorce.
I

The Act

25

\

- ~
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further makes it mandatory for court to dismiss the petition if it is shown that the

petitioner either condoned, connived or collided with the act presented. In the case of Combe V
Combe26 the wife petitioned for dissolution of marriage arguing that the respondent had been
persistently cruel to her physically and mentally. The respondent filed a reply and instructed his

23

(1923)p 18

24

Sect ion 6 of the Act
Section 7 of the Act

25
26

(1964) EA p 361

13

advocate not to defend the case on the ground that he did not wish his wife to be subjected to
cross examination. On the issue whether or not there was collision, causing the husband to alter
his

attitude with regard to active defense of the case, court held that there was no evidence to

suggest collision.
Connivance

This means the petitioner has authorized a· matrimonial offense and this is more on conduct than
in words or that the petitioner has made the circumstances conducive for the respondent to
commit the matrimonial home.
In Woodbury V Woodbury 27 court held that the wife would not be held guilty of connivance on
the letter as a result of the discovery of adultery but her conduct as a whole over a reasonable
period of time there was no evidence that the wife willingly consented to any future adultery.
Condonation

This refers to forgiveness knowing that a wrongful act ha~ taken
place ,but the petitioner goes
.,\

ahead and forgives it therefore if the respondent commits a matrimonial offense and the
petitioner ignores it he can later seek to use as aground for divorce. The divorce Act 28
specifically provides that adultery shall not be deemed to be condoned unless the petitioner
pleads his or her own matrimonial offense.
Discretionary bars to divorce

They are discretionary in case that comi may still grant a divorce even if the discretionary bar
exists. This means that the petitioner is guilty of a matrimonial offense but he or she applies to
comi to exercise its discretion and grant a decree for divorce.
Conditions that may amount to discretionary bars
These are provided for in the divorce Act29_ they include
a)

27
28

29

unreasonable delay in presenting and prosecuting a petition

(1948)2ALL ER 634

Section 9 of the Act
Section 8 (2) of the Act
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b) Tthat the petitioner made it possible for the respondent to commit adultery e.g.

by

willfully separating himself or herself from the respondent before the adultery
complained of or is guilty of willful neglect
c) That the petitioner is guilty of cruelty towards the respondent
d) Willful separation without reasonable excuse
If any of the above is proved to court, the court may or may ,n'ot grant a petition.
'

.r

'
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CHAPTER THREE

METHODOLOGY

3.0
Introductions
For this research to be effective, research design, data collection and analysis are used to average
information in a sane away to enable the researcher come up with reliable recommendations and
conclusion. The following are the methodologies that wer~ ·employed research design I study
_r

I

population, san1pling design, and research Instruments and analysis of data.
3.1

Research Design.

This is a descriptive study intended to provide information about the naturally occurring health
status, behavior, attitudes or other characteristics of a particular group. Descriptive studies are
also conducted to demonstrate associations or relationships between things in the world around
you.
Descriptive studies can involve a one-time interaction with groups of people (cross-sectional
study ) or a study might follow individuals over time ( longitudinal study ).
This research design is therefore to adapt
hypothesis testirlg. It selects from various research
'
.
_,-

designs after considering the type and nature of the study the source list, sampling frame ad
designed standards of accuracy.
Therefore the researcher was interested in gathering data that would help in drawing conclusions
on factors affecting the application of the law on divorce in Uganda.

3.2
Scope of the research
The Study mainly focused on the applicability of the laws on Divorce in Uganda. The population
included persons such as lawyers, business men and doctors. This was because of its
convenience with regard to time, accessibility, limited financial resources available to the
researcher and the researcher's familiarity to such persons. , ·, .
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3.3
Sample and sampling techniques ·
A Stratified random Sampling technique was used in picking the employees from which the data
was collected. The population was stratified into a four Strata and the Sample of two married
persons from each stratum. Simple random sampling technique was used in selecting persons to
constitute the sample from each stratum. All the Sampled persons w~re contacted personally to
obtain answers.

3.4
Research methods
A survey was set through questions for research participants to answer. Surveys were
administered in person to a group setting. Surveys were used to gain information about many
individuals

and

may

include multiple/forced choice

or open-ended questions

(e.g., demographics, health, knowledge, opinions, beliefs, attitudes or skills). Twenty (20)
copies were administered to the participants
An interview is an interaction that involves the researcher and the participant(s) in which
questions are presented in person, through the telephone or even electronically (email or
Internet). During an interview, questions are asked to obtain detailed information from the
participant about the topic under study. The questions may be similar to those asked in a survey.

3.5
Data Collection
Both primary and secondary techniques will be used. The primary techniques like questionnaires,
interview and observation of the respondents will be employed.

3.5.1 Methods Used
a.

Questionnaire technique

Data was collected by the use of structured Questionnaires designed by the researcher. They will
be sent to persons to be interviewed. The major advantages of this method Include; free of biased
information and enough time for the respondent to consider his the points carefully than in
interview
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b.

------------

\

Interviewing method

.r

The personal Interviews were Carried out by to researcher as a follow up of the questionnaire so
that the interviewers are to be aided areas of difficulty and Seek an in depth discussion and
explanation on matters missed on the _questionnaires.

3.6
Source of data
The data for the Study were comprised of both primary and secondary data.
a.

Primary data

Primary data were obtained through the use of questionnaires, interviews and general
observation. This were done through the distribution of (20) twenty questionnaires to the various
\

.r

departments in the company
b.

Secondary data

Relevant data from journals, circulars, text books and other publications will be recorded
according to the year of publications and the main topics, the data that will be dealt with. The
data if this kind mainly will be used in chapter two of this report.

3. 7
Data processing
Once the data is collected it will be analyzed qualitatively and quantitatively, for the researcher
to be able to draw recommendations and findings of factors that affect the use of databases in
businesses within the country
'

.r

3.8 Limitations of the Study
The researcher experienced Intervening variables which were beyond her control such as
respondents' honesty, personal biases and uncontrolled setting of the study:
The researcher was also faced with financial constraints during data collection as it became
expensive in terms of transport and stationery:
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CHAPTER FOUR

4.0 Introduction
This chapter includes analysis of research questions, summary findings and data interpretation.
The major findings of the study are summarized as follows;
A divorce is the legal termination of a marriage by a court in a legal proceeding, requiring a
petition or complaint for divorce (or dissolution in some states) by one party
The divorce Act provides grounds upon which divorce may be granted which include adultery,
cruelty, and desertion, among others 30

4.1 Summary of findings and data interpretation
An increasing number of people are suing their spouses uslng adultery as a ground for divorce.
Currently 31 , there are about 100 divorce cases filed by both men and women at Nakawa and
Mengo courts in Kampala alone, according to a Saturday Vision survey. Though national figures
are not available, a review of records in those courts suggests the numbers have been rising.
The reasons for the increase are not entirely clear. One explanation may be that changes in the
penal code have made it easier for women to file for divorce. Research shows that the law on
divorce is governed by the Divorce Act. The Domestic Relations Act is a crucial piece of
legislation for Ugandan women. It addresses women's property rights in marriage and women's
right to negotiate sex on the grounds of health, sets the minimum age of marriage at eighteen,
prohibits FGM and criminalizes widow inheritance.
As a compromise measure, bride price will not be prohibited, ·but the payment of bride price will
no longer be essential for the formalization of customary marriages, and any demands for the
return of marriage gifts will be an offence. The Act criminalizes marital rape and provides for
civil remedies, such as compensation and restricting orders. The grounds for divorce are equally
applicable to both spouses and alimony is provided for. The Domestic Relations Act continues to
exclude cohabitation from the presumption of marriage, but provides parties to such relationships
with certain rights, including the right to register the fact of cohabitation and particulars of any
monetary or non-monetary contributions made. A competent court may then distribute the
30
31

Section 4 Divorce Act Cap 249
New vision report Saturday 26 January 2013

19

property equitably in accordance with those contributions, and may do so even when registration
has not taken place.

4.2 Whether law on divorce is effective
For the past few months, the debate on Marriage and Divorce Act has hit many platforms
including media houses and the question on every one's mind, do we need the Act, or is the
marriage institution just scared. The answer is yes, the Act was timely.
The Act sought to consolidate the law relating to Marriage, Separation and Divorce. It provided
for the types of recognized marriages in Uganda, marital rights and duties, grounds for
breakdown of marriage, rights and parties on dissolution of marriage, among others. It is not a
guarantee that when you apply for divorce, court will accept it. For example, Section 147 of the
Act court shall have regard to all relevant facts and evidence before divorce is granted and court
may refuse to grant divorce when not satisfied.

32

Under Clause 152, the two pai1ies may appeal once they are not satisfied with court ruling
Therefore; the provision on divorce in the Act does not bar married couples from exhausting all
avenues for reconciliation.
The Act does not compel married couples to go to court. Going to court is an initiative of one
party or both for those who are Christians and would want to use Christian norms of arbitration,
the Act does not compel them to go to court and therefore they are at liberty to seek redress
within the church institutions

.

Most importantly, the Act protects conjugal rights of spouses in a marriage and this is key
alluding to the fact that sexual violence is still reality in our s6ciety. Under Article 114(2) of the
Mai-riage and Divorce Act, a spouse has a right to deny his or her partner sex where forceful sex
results into both criminal and civil liabilities. A spouse may deny the other the right to sexual
intercourse on reasonable grounds which may include poor health, surgery that affects the
capacity to engage in sexual intercourse, child birth or reasonable fear that engaging in sexual
intercourse is likely to cause physical or psychological injury or harm.

32

Section 149 Domestic relations Bill
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Also the wave of property sharing that has dominated debates, especially by our men counterpart
in the Act, is explicitly covered. The Act 33 defines property to be shared at dissolution of
marriage. The section further protects customary land, where the spouse resides on land which is
held in common customarily
'

The criminal adultery law was scrapped on April 5, 2007 m a land mark ruling by the
Constitutional Court. The Court ruled . that section 154 of the Penal Code Act

34

was

unconstitutional because it treated men and women differently. The old law gave the married
man leeway to sleep around as long as the women he was involved with were not another man
wife. A married woman, on the other hand, could not have sex with any man other than her
husband.

In case of divorce, a woman had to prove multiple grounds, such as cruelty and desertion in
addition to adultery, while the man only had to prove adultery. 35 Now men and women alike only
need to prove a single ground. Andrew Kasirye, the former \resident for Uganda Law Society36,
said repealing the law on criminal adultery did not directly' cause an increase in divorce. ·It only
made it easier for women: The repealing of the criminal adultery law just simplified it for women
to file for divorce. That is the only way; the repealing of the law has raised the number of court
cases on divorce. In addition to the legal changes, Uganda may be following a trend in many
other countries, where divorce is more tolerated and where women are achieving increased
economic independence. On the other hand, some people blame legal changes that have taken
away

men

rights

to

sue

other

men

who

have

relations

with

their

wives.

The scrapped law 37 allowed an aggrieved husband to get compensation from the offender. A
cheated wife, on the other hand, was not entitled to compensation even if she could prove
adultery. According to High Com1 Registrar Paul Gadenya, all the criminal adultery cases that
were in court at the time of the rul_ing were automatically,. dropped. And a law is declared
unconstitutional, and then the cases which were brought under that law lapsed. with the above
therefore it can rightly be concluded that the law on divorce to some extent is effective though

33
34

35
36
37

Section 115 domestic relations bill 2004
Penal code Act Cap 106
Section 154 pena l code Act Cap 106 Laws of Uganda
Internet source ,Google search
Section 154 penal code Act Cap 106 laws of Uganda
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with soll)e limitations and hindrances as discussed above which make it inadequate for example
the Act has also faced considerable opposition from the church on grounds that it will promote
cohabiting by recognizing cohabiting couples and guaranteeing sharing of property in cohabiting
relationships.

4.3 How can the law on divorce be iriproved and implemeµted
Despite the enactment of the marriage relations Act there are still challenges of desertion, the
increasing prevalence of HIV/AIDS, widow inheritance, long cohabitation periods among others.
Which therefore calls for improvement and better means of implementation of the law on
marriage and divorce .the following are some of the proposed suggestions that can be adopted to
improve and implement the law on divorce.
The law should be made to broadly consider helping the vulnerable women who have been
abandoned by men in long cohabitation relationships by ensuring a clear legal framework to help
fight for their rights and on the other hand still have the church advocate for legal marriages as it
has been happening 38 .
Generally, the Act should also be looked at as one that will help to curb our tremendous
population growth rate and curb the spread of HIV/ AIDS among couples. By providing that a
male spouse has to seek permission before marrying another wife, and putting sexual perversion,
sodomy, pornography as grounds for divorce, the Act should be anticipated to curb on the rate of
spreading HIV/ AIDS.

It should also be directed to prohibit widow inheritance, which is another form of abuse that has
seen many women suffer as well as facilitating the spread of HIV/AIDS. It would also check
Uganda's tremendous population growth, as it limits cohabiting, checks infidelity, and the rate of
acquiring new paiiners.
The Marriage and divorce Act should, also not be looked at 'a~ a way of empowering women to
steal family property as an excuse for its inadequacy. Marriage should be looked at as a way of
forming a family that is a very important unit of a country's development. For instance women

38

New vision publication June 2013
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contribute 88% of agricultural labor force, an activity that contributes 76% of the national
economy.
Women also contribute to the family's day to day welfare only that their input cannot be
measured in monetary terms. They bear children, fetch water, collect firewood, provide food for
the family and thus should be entitled to a portion of the joint effort of the time for Divorce or
death. This would also create harmony in families reducing the struggle for prope1iy and
promoting fairness especially on the side of the vulnerable Raliy; the women.
'

-'

May be there should be a way of incorporating the Islan1ic marriages into this Act because they
are a recognized religion in this country, otherwise in as far as promoting women's rights,
reducing domestic violence, checking cruelty in homes, among others, the Act is the best remedy
to the many woes of the Ugandan woman for its legal perspective.
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CHAPTER FIVE

5.0 Conclusions and Recommendations
5.1 Introduction:

This chapter includes conclusions and recommendations deduce from the findings of the study.
5.2 Conclusion

Basing on the study findings presented, the study revealed that divorce cases are on high increase
in Uganda most especially in Kampc1,la district. Respondents' views on the causes of divorce
range from adultery, impotence, dese1iions, financial constraints domestic violence, cruelty,
laziness, among others.
The Act has promoted cohabiting by recognizing cohabiting couples and guaranteeing sharing of
prope1iy in cohabiting relationships. However this provision has got a lot of lacuna that needs to
be looked into for instance who will record cohabiting couples? Who will determine that a
couple has lived together for two or more years? What will be the point of reference? because
with other marriages like church marriage, marriage before the registrar ce1iificate of proof of
marriage is granted therefore a point of reference is made, this therefore call for a more
outstanding criteria to follow in determining this kind of relationship in order to distribute
property well on divorce, as many marriages mainly in katnala exist as a result of cohabitation
and research has shown that 80% of marriages in Kampala district are a result of cohabitation.
5.3 Recommendation

The following are suggested in view of the findings and observations;
The law governing divorce should be reviewed to fit the low levels of the ordinary man,
especially people who cohabit and may fail to solemnize their relationship into recognized
marriages, provisions like registration of marriages at district levels before the chief
administration officer should be made, this can make it easier and cheaper to prove existence of
marriage upon divorce. Otherwise 80% of the people in cohabitation fail to get a share of the
property upon death of their spouse simply because of fai,ltlre to prove their marriage in court
'

.c

because cohabitation is not easy to prove especially with absence of children during the
cohabitation period.
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Such a loophole can be exploited by unscrupulous gold diggers (who can be men or women) to
cheat and claim undue rights. Take for example a partner who you have dated for a week- shows
up with a cartel of hired witnesses claiming that you have been cohabiting for two or more years
and wants equal share of your property? How will the law deal with this?
5.4 Research Gap

A lot of research has been carried out on the law governing divorce and its efficiency in Uganda
but a lot needs to be investigated upon and reforms made as regards the adequacy of the law to
fulfill the designed intention of the law to suit the current status of Ugandans and Uganda as a
country. For instance the divorce Act requires that the courts of this country exercise. their
jurisdiction under the Act "in accord,ance with the law apph.ed in matrimonial proceedings in
the High Comi of, Justice in England." 39
Further the Act violates Articles 21. 31 and 33 because it made prescriptions for divorce on the
basis of sex. It also allows a man to divorce only on proof of one ground whereas women are
allowed to prove many grounds. This causes hardship to a man who may have other grounds,
other than adultery. It compels the women to have to prove many grounds whereas the man is not
required to do the same. The Act is discriminatory since it gave only one -ground for divorce to
the man which therefore calls for further investigation and reform
Further under the divorce Act 40 "A husband may, by petition claim any damages from any
person on grounds of his having committed adultery with the,wife of the petitioner."
'

.r

But a wife is not permitted to claim compensation from the woman who may have committed
adultery with her husband; the law is discriminatory and contravenes the equality provisi'ons of
the Constitution.
More still the Act41 permits the court to order a co-respondent to pay costs of the proceedings if
adultery with the wife of the petitioner has been established against him. This provision only
applies to the husband but not to a wife.

39
40
41

Section 3 of the Act
Section 21 of the Act
Section 22-23 of the Act
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The Act further provides for a court to order a husband to p~y alimony to a wife during or after
divorce proceedings but there is no sin1ilar provision in fav~r of a husband. These provisions are
clearly discriminatory and contravene the Constitution.
The Act 42 provides also provides that "When a decree of dissolution of marriage or of judicial
separation and the wife is entitled to any property, the court may,
Notwithstanding the existence of the disability of coverture, order the whole or any part of the
property to be settled for the benefit of the husband, or of the children of the maniage, or both."
but the Act does not contain a similar provision in favour of a wife where divorce or judicial
separation is a result of a man's adultery. This is therefore discriminatory and contravenes the
Constitution.

42

Section 26
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APPENDIX A
THE TIME FRAME OF THE STUDY
August

Activity
Identifying the research topic

Identifying the research problem

Determine

how

to

carry

out

the

research data
Collection of research data

Analyzing and interpreting the data

Writing the research report
'

Submission of research report

Source from the researcher

28

.,·

September

APPENDIXB
DATA COLLECTION INSTRUMENTS
I am Namanda Grace, a student of Kampala international university perusing a Diploma in Law.

I am conducting a research titled, "Analyze the Law of Divorce in Uganda Kampala district ."
This research is purely for academic purposes, all the information given will therefore be treated
with utmost level of confidentiality an~ privacy and the conse1}t and anonymity of the respondent
will be observed.
Section A respondent's introductory data

Tick the appropriate answer
1 Sex /Gender (Please Tick):
Female

D

Male

D

2 Marital status
(a) Married
(c) Divorced

D
D

□.

(b) Single

3. Age
(a) 18-25
(c) 37-46

D
D

(b) 26-36

(d) above 47

D
D

3. Academic qualifications
1. What is the level of your education?
Ce1iificate
Degree

D
D

Diploma

D

Masters

D

Others professional course ................... : ...................... .
2. How do you categorize your marriage?
Church marriage

D

before the registrar of marriages
29

D

Customary

Islamic marriage

D

cohabitation

D

D

3. How long have stayed in marriage?
4. Have you ever heard the tenn divorce?
5. Has your spouse ever asked or attempted to ask you for a divorce
6. What do you think are the causes of divorce in Kampala?
7. Has the Law protected the marriage union? If so, how?
8. What changes would like to be made under the law op'divorce?
9. How can the law on divorce be 'improved?
.,
IO.How can the law on divorce be implemented?
11. To what extent is the law on divorce effective?
12. Does the law on divorce need to be amended? If so, how?
13. What are the solutions to the challenges on the law of divorce?
14.Have you realized the causes of divorce?
15. How has culture contributed to divorce?
16. Suggest the norms that encourage divorce?
17. What methods should be adopted to curb divorce?
18. What steps can be taken by the government to protect the marriage union?
19. What should the community do to eradicate divorce?
20. Which role has the church played to reduce divorce in the society?
Thank you very muclt., '
I
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