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1.0 INTRODUCTION 
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Human beings have a deep seated universal need that desires to 
promote and protect relationship and when these needs are obstructed 
or thwarted conflict will always arise. The history of human conflict 
suggests that man has not evolved much beyond his primitive 
ancestors. Everywhere we look we see conflict. Again history has shown 
that the cause of conflict is the summering injustice that can not be 
hidden anymore. The arrangement of society into groups of either 
ethnicity or race has never been a source of conflict but the 
politicisation of the ethnicity or race has always led to conflict. Africa is 
the best known for group conflict in terms of tribal or racial or religious 
conflict. The conflict leads to militarization of society and replacement 
of the rule of law to guns, brutal force which though uncalled for 
presents an opportunity for peaceful resolution. 

It is easy to assume that when all aspect of justice are put in place the 
society will be non violet or tolerant. However the emerging consensus 
is that understanding the cause, dynamics complexity of conflict in 
Africa society is important because it would potentially provide 
indicators and strategies on how to respond to particular conflict 
situations and the potential to manage and resolve conflict and build 
lasting peace. This process of peace making has to work through 
conflict to ensure there is sustainable solution rather that a superficial 
polite behaviour or uneasy or fragile truce. The mechanism of 
alternative dispute resolution in Kenya resolution are such that they 
create truth telling where integrity is earned and anxiety managed and 
as a result people begin to feel a sense of relief and are able to talk once 
again after unexpected and harsh skirmishes and group conflicts. 

BACKGROUND 
Kenya as a country experiences peace and stability because she 
recognized early that peace and stability are crucial to economic 
development. Having struggled for independence from the British in 
1963 she resolved through a common understanding that peaceful 
coexistence was the best way of life. There has been a common feeling 
from then by the neighbours that it was the example to follow in terms 
of peace. Unlike its neighbours who endured a military regime after 
colonisation Kenya enjoyed peace within and without 

As an oasis of peace and stability neighbours have had assistance in 
their attempt to resolve the disputes that have arisen from within or 
without their borders. Example include in 1964 president Kenyatta who 
was the Organisation on African Union successfully made efforts to 
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salvage hostage by peaceful means and negotiation. Mter Angola 
independence the two major parties failed to agree on power sharing 
and again Jomo Kenyatta attempted to reconcile the group the leaders 
by holding a meeting in Kenya. In 1989 Mozambique called upon Kenya 
to negotiate a solution to their problem President Moi made an appeal 
to the RENAMO group of that country to agree with president Chissano. 
In 1993 there was a successful start of resolution of conflict process in 
Sudan and lately in Somalia though there is still a long way to go. 
Other examples include conflict between Uganda and Sudan, Eritrea 
and Ethiopia which were a major concern for Kenya. 

All these prestige notwithstanding there was dissatisfaction and 
discontent after independence by rule of the first president. These 
began when the Mau Mau freedom fighters were from a group that 
would eventually produce leaders like Jomo Kenyatta had received 
criticisms from the British who managed to convince other communities 
that the Mau Mau was a group that aimed at getting political power 
thus " ... The state, as constituted at independence, was essentially a 
compromise of ethnic claim to power and resources. It bore little relevance 
to the reality of political links of the majority of the people. For people the 
focus of political obligation and loyalty remained the ethnic group. For 
most of the leaders as well in the absence of any coherent ideology the 
ethnic group remained focus of political mobilization ................. "J 

In response to this president Jomo Kenyatta who owed allegiance to the 
mau mau and Kikuyu community managed with lots of difficulty to 
balance his role as the tribal and group leader as well as president of 
nation. However this approach did not resolve the issue of historical 
ethnic claims. In his manoeuvre replaced the kikuyu community to 
occupy the white highlands which were taken from them by the 
colonialist. This placed them in a superior position compared to other 
communities who had few or no infrastructural advantage and they 
were unable to access markets as easy as the kikuyu did. Since then 
there had been unequal distribution of resources in Kenya until the 
death of President Kenyatta in 1978. 

This was not diverted from by his predecessor president Moi who bed 
the line and become famous in his philosophy of following Kenyatta 
trend "Nyayo".2 Unknown too many, President Moi had his plans on 
how to put in place a new ethnic configurations his focus being the 
Kalenjin community. His philosophy brought discontent and by the 
time he was realising the discontent there had been a conflict between 
the Kalenjin and kikuyu famously known as "tribal clashes 1992".3 The 
intensity was felt by the international community yet President Moi in 
his peaceful manoeuvres allowed the repealing of s.2 (a) of the 

1 Githu muigai, Jomo Kcnyatta and the rise of ethno-nationalist state in Kenya, 
2 A Swahili word used to mean that president Moi was in the footsteps of Jomo Kenyatta, 
3 The first of the kind of conflict there was massive killings of the Kikuyu in the Rift valley province of Kenya 
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constitution in 1992 to allow multi party elections. Many Presidential 
hopeful fares the confirmation of the tribalistic trends in the country. 
Kikuyu voted for either Kenyatta Matiba or Mwai Kibaki, while luo voted 
for Oginga Odinga from the luo as well as other presidential hopeful 
and tribal leaders from other communities. The tendencies continued to 
present themselves even after 1997 presidential election. 

In 2002 the Kenyatta had been tired with the leadership of president 
Moi and wanted change by his time there was all signs of hope that the 
tribal conflict had ended especially when presidential hopeful Raila 
Odinga had stepped down for Mwai Kibaki who successfully won the 
election. This was a short lived period of peace since Kibaki a kikuyu 
did not mange to balance nationalism and tribal allegiance as Kenyatta 
did. This led to fall out between him and Raila Odinga and once again 
the kikuyu community was seen as the advantaged group especially 
with political appointments. 

The climax of the conflict was the announcement of the presidential 
election in December 2007 which was followed by the allegation of 
rigging, violet conflict in many parts of the country which expressed by 
organized demonstration against the agreement, killings of about 1000 
lives, displacement of at least 350,000 households from their homes, 
looting and criminal conduct of citizen, violation of human rights and 
freedom took place. 
A country that was for a very long time known for peace and stability 
was in deep conflict. This however presented yet another opportunity 
for the alternative dispute resolution tendencies to prevail in Kenya as 
have always been. From internal conflict to conflict beyond borders 
Kenya's has been a food example of peaceful resolution as the means of 
coexistence through alternative dispute resolution process. 

1.2 STATEMENT OF THE PROBLEM 
The prime object of this research will be to show that since society has 
never and will exist in the absence of conflict, peaceful coexistence 
among groups. Since society is best classed in group diverse in taste 
and influence mainly referred to as ethnicity, there is a need to learn to 
resolve peaceful dispute that may and often arise. Ethnic groups 
remain an important form of social organization today since they serve 
cotemporary continuity of political and economic needs. 

Ethnicity is the most difficult type of cleavage for democracy to manage 
since it taps cultural and symbolic issues and basic issues of identity 
and self worth of individuals and group worth. When conflict is over 
money, social, welfare, tax, wage, level, business regulation infer alia 
solutions may be readily available. Ethnicity or group conflicts involve 
such material issues but at the bottom they revolve around exclusive 
symbols and conceptions of legitimacy, They are characterized of 
competing demands that can not be broken down easily into bargain 
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able incentives. In deeply divided society or groups of ethnicity appear 
the most permanent issue encompassing predominantly the issue of 
who will granted or denied access to power. 

More than forms of government democracy as a system is 
institutionalized competition and conflict require reliable means for 
managing conflict peaceful and constitutionally keeping within a certain 
boundary of decency which is not always the case during conflict. 
Disregard to the rule of law, human rights and freedoms of individuals 
are always the result. This is so especially once ethnic divisions are 
mobilized into electoral and party politics they produce suspicion rather 
than trust acrimony rather than civility. Polarisation instead of 
accommodation. The ever striking theme is always that politicians 
mobilize groups (ethnic) conflict to champion for their own immediate 
advantage. 

Scholars therefore have expressed profound skepticm about the 
possibility of stable democracy in society in where ethnicity has been 
politicized. This will therefore lead to discrimination of certain groups 
by the state and members of certain groups will feel that they are being 
excluded from rights and resources enjoyed by other groups. As long as 
the feeling exclusion from enjoying general rights exist conflict or 
possible conflict situation remain a subject without a permanent 
solution. 

In my research, intend to show that we can not do away with conflict 
since there are deeper issues that must be addressed Marx and Weber 
says "The conflict tradition in sociology not only consist conflict but that 
when conflict is not openly taking place processes of social domination 
exist, in this vision social order groups and individual try to advance their 
own interest over others. "4 Even when violence or conflict does not 
break out the underlying struggle to gain superior position over others 
remain. 

It's in light of this that groups must resolve before hand to resolve to 
peaceful existence and seek justice over contentious issues without 
fears of truth telling. Justice is the core in peace making and 
resolution. This may not only happen in ordinary mechanism of 
resolving but must be through harmonious conflict resolution avenues 
i.e. Alternative Dispute Resolution. This process of peace making has to 
work through the conflict to ensure that there is a sustainable solution 
rather than a superficial polite behaviour or uneasy or fragile truces. 
My research will therefore go further to show that peace is not absence 
of war but availability of easy and approachable dispute resolution 
mechanise. 

4 Noll Douglas, Peace making, practice at the intersection of Human conflict 2003 Cascadian publishing house 
Telford , Pennsylvania p.56 
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I intend to show that much as the court system of justice is common in 
Kenya, there are many other alternatives available for groups or 
individuals. I will cite examples in which the court process was unlikely 
to offer to resolve dispute especially in matters of group concern. 
Lasting peace in Kenya can not be in the absence of the alternatives to 
the courts. I hope that one can be convinced that with all the merits of 
ADR it seems to be no longer the alternative but the workable and most 
preferred dispute resolution agent. 

1.3 OBJECTIVES 
1. To establish the nature and dimension of group conflict and whether 
conflict can be avoided. 

2. To show that group conflict management and peaceful resolution is 
possible in developing democracies 

3. To critically examine the modes of dispute resolution in Kenya and 
show which is the most favourable? 

4. To show that proactive and active pursuit for peace before during 
conflict promotes an endless equilibrium between peace and conflict 
and the extent to which these has been possible in Kenya 

5. To critically examine the role group conflict in Kenya has promoted 
the growth of alternative dispute resolution. 

1.4 HYPOTHESIS 
When there is group conflict it becomes clear that there was tolerance 
and peaceful co-existence rather than peaceful resolution. Conflict can 
not be avoided. The presence of approachable modes of dispute 
resolution gives opportunity for lasting peace. 

1.5 METHODOLOGY 
This research will need a lot of reading of the extensive and numerous 
text books, published literature, unpublished literature, laws of Kenya 
consultation with various libraries in the cause of study. Given the time 
frame, distance and cost the most appropriate method will be 
researched in the library consultation, World Wide Web and internet. 
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1.6 SCOPE OF STUDY 
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The research will deal with group conflict, the similarities between 
group conflict and individual conflict, and the gravity of conflict with 
recent examples of conflict in Kenya. I intend to analyze the instance 
where conflict necessitates peaceful resolution through peace process in 
Kenya and the major mechanism or process of dispute resolution 
during conflict with the rich background that Kenya as a country has in 
its peaceful state and ability to resolve conflict show study to show the 
uses of altemative dispute resolution during conflict and the practice of 
the same in Kenya and how it has been used in recent group conflict in 
Kenya to bring about peace in Kenya. 

1. 7 LITERATURE REVIEW 
The intention of this research paper is to look at many resources as 
time would allow concerning group conflict. There are numerous 
textbooks and published literature that extensively tackle the subject of 
group conflict and peaceful resolution. Yet there is a deficiency in 
showing how these come about through alternative dispute resolution. 

In Africa group conflict in the name of tribal, racial, religious is 
prevalent David J. Francis in his book Uniting Afuca: Building Peace 
And Security System 2006 looks at the idea of conflict as a potential for 
peace building. While Noll Douglas in his book Peace Making: Practicing 
At The Intersection Of Human Conflict. Looks at the history of conflict 
and the conflict theory and illustrates the views of different 
philosophers on the subject. He states that peace making is not a 
process of passive acceptance of mistreatment instead it's a vibrant 
powerful concept and at the best creates relational and structural 
justices that allow for social and personal well being and involves 
cooperative constructing process of resolving conflict. 

The Amani forum in the article 'A Conflict Map ofKenya an Overview of 
the Conflict Situation in Kenya. In the research of 2002 by the Research 
Centre for Conflict Resolution address. The ethnic/ tribal based 
conflict fuelled by political incitement. They also give the impact of 
conflict and the social demographic background in Kenya. 

The Kenya Human Rights Common Report 1994 titled Independence 
without freedom "The legitimizations of repressive law and practice in 
Kenya," highlights the political history of Kenya and the dictatorship 
tendencies in Kenya. While John Hopkins article in the book 
'Nationalism Ethnic conflict and Democracy' looks at democracy in a 
divided society that the report tries to suggest, He also relates the 
ethnic group conflict in democracies and how they always lead to 
conflict Githu Muigai in his article Jomo Kenyatta and the rise o(the 
Ethno Nationalist state in Kenya in the book edited the Bruce Berman, 
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Dickson and James Carrey cited 'Ethnicity and Democracy' gives a 
rich background of now Kenya group conflict tendencies have been 
balanced and not resolved and yet contained a possible threat to peace. 
Monique makenkap in searching for peace in Africa gives an orient of 
conflict prevention and management activities gives the repercussions of 
group conflict and their effect. 

Jimmy Carter in his book "Taking peace. A vzswn for the next 
generation» gives a good review on the need for peace and the major 
dispute resolution methods especially mediation be also determines 
what the intemational community look at in peaceful free and fair 
election. Jack Snyder in his book "From voting to violence» gives the 
link between democratisations and national conflict. 

Stephen D York in practical ADR gives the modes of addressing conflict 
through alternative dispute resolution. Where Russell on Arbitration 
extensively looks at arbitration. There are many other writers and 
books as well as sources that discuss the topic and will be highlighted 
in the course of the study and research. 

A special regards will be given to the laws of Kenya and especially the 
Arbitration Act 4 of 1995 as well as forum for social justice in Africa 
"pambazuka news» that gives the best statistics on human rights and 
legal matters. UNCITRAI model laws, centre for conflict research Amani 
forum. Which are available on the internet? 
The combination of all the literature above that I have read does not 
give a good and direct connection between group conflict and peaceful 
resolution in relation to alternative dispute resolution in Kenya. 
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2.0 INTRODUCTION 
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The emerging debate in which both academic and intemational 
community is concerned with is to understand the sources of war and 
armed conflict that causes so much destruction worldwide. In Africa 
today more than two thirds of the countries have gone through some 
form of civil unrest in the period of 1990-2007. Conflict is prevalent and 
Adeboyo Adedeji asserts that "it's polite simplistic to regard conflict civil 
strife as political turmoil as merely post- colonial teething problems of 
independent states and to restore to stereotypic and facile analysis of 
dumping everything at the door of ethnicism and tribalisms. 
Understanding the causes, dynamic and complexity of conflict 
especially the similarities between individuals conflict and group 
conflict is very important because it provides potential indicators and 
strategies on how to respond to particular conflict situation and 
potential to manage and resolve the conflict. 

A starting point is the basic definition of conflict cns1s between 
individual or groups with incompatible interest and objectives. Hugo 
maial6 outlines four features that define conflict one is that there is a 
perc!'lption among the parties that conflict exist; secondly that there 
IU"e incompatible views regarding interest, values objectives or hostile 
interaction and these lie at the root of a conflict. Thirdly the parties 
may be either states or non- states actors or sub national groups within 
the state and finally the outline of the conflict is considered important 
by the parties. What underlies in every view of conflict is that there is 
an inability to resolve incompatible interest and differences that lead to 
violence. This is an intrinsic aspect of human existence. 

The oldest conflict theory was advanced by Karl Marx he viewed society 
as arising from internal conflict between social economic classes it 
therefore follows that conflict does not occur in a vacuum, and when 
conflict is not openly taking place process of social domination 
exist. 7Karl Marx who was greatly influenced by Hegel in under to day of 
the world as a place of domination and conflict he stated that every 
society has its distinctive form of property and alliances in social class. 
These classes fight economic and political struggles and make alliances 
and produce historical changes. He showed that alliance among social 
classes pursuing different economic interest defined political struggles. 
This explains why group conflicts exist. 

5 Adedeji- comprehending and mastering Africa conflict 1999 p. 7 
6 Mail H. The peace- maker: peaceful settlement of dispute since 1945 
7Noll Douglas, Peace making, practice at the intersection of Human conflict 2003 Cascadian publishing house 
Telford, Pennsylvania p.319 
8 ibid 
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It is therefore clear that whether one views conflict as a necessary evil9 
That is where a conditions that exist of potential violence the 
individuals or society groups adjust their goals in order to bring 
improvement in performance. The conclusive definition of conflict 
therefore is a situation of confrontation or lack of consensus between 
two or more parties within an organised society. 

2.1.0 CLASSIFICATION OF CONFLICT 
Conflict is not a new phenomenon neither is it an eruption of ancient 
hatred but a creature of present day militant politicians. It is always 
important to understand the types of conflict that exist. When parties to 
a conflict engage in hostile interaction and use of force with an aim of 
controlling injure or destroy the opponent, this is regarded as armed 
conflict. This kind always results from group and is what we refer to as 
group conflict. However group conflict is not only limited armed conflict. 
The other kind is where individuals confronts or lacks consensus 
between them. We shall look in details what group conflict is all about 
and now similar or different it is from group conflict. 

There is no day passes without war or rumours of war in the world we 
live in today. This may either be individuals, group, interstate, 
intrastate, conventional or continental and regional war. These wars are 
as a result of conflict within or without boarders of a state. The most 
common war in Africa is ethnic or identity based war. "Ethnicism and 
contested identities have dominated the literature on the analysis of 
conflict and have come to represent the literature images of Africa1o. 
Identity f group constitutes but not limited to race, ethnicity, religion, 
language, nationalism and cultural/ common heritage . Oliver Farley 
asserts "Ethnicity in fact has been a major cause of conflict and it 
continues to be so .... .. .. "11 

There is ample evidence to show that political ethnicity and virulent 
nationalism have led to the emergence of assertive identity politics with 
the capacity to mobilize public support for it's the capacity to instigate 
violent conflict. Example includes; Nigeria, Rwanda, Burundi, Sudan, 
Algeria, Liberia. It is without doubt that group conflict is prevalent in 
the continent of Africa and recently Kenya. Therefore conflict can be 
classified as either negative conflict which result to continued war and 
armed conflict and positive which result from the emergence of 
threatening and escalating tension but curbed by peaceful means 

9 (i.e. conflict arises from the observa tion that situ ation s of conflict a re m ore often associa ted 
with confrontation that leads to violence, injuries or general rapture of orderliness peace and - -
stability or conflict as a necessary feature of an individual or society group .. ,- \'l · I 
10 David J. Francis- uniting Africa. Building regional peace and security sytem.2006 Ash gate London p.34 1 ,:->:" \ 
11 Fur ley, 0. (ed) confli ct in Africa 1995.sweeet and maxel London p.54 / "'\ ? ·, 

'"""' {;E l /' 
\3 L' ., 

\2: • p I : .. 
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2.2 CAUSES OF GROUP CONFLICT 

II 

Society is not static but rather dynamic; ethnicity is therefore socially 
constructed and is constantly reconstructed over time. The valid 
argument is that ethnicity is not a problem but politicisation and 
manipulation by political elites and governments. 12 Since Kenya is an 
ethnically structured country it's important to but not restricted to view 
conflict as identity based/ ethnic- based. This classification may lead to 
an inadequate understanding of the root cause of conflict and result to 
an inappropriate response in attempt to resolve and manage conflict. 

Conflict generally can be caused by crisis of state formation and nation 
building in Africa especially the factors contributing are the failure and 
disintegration of the post colonial state. Cultural factors on the other 
hand cause conflict if they are focused on manipulation of ethno
religions and nationalist identities whereas social economic factors may 
lead to conditions that may create conflict they are escalated by the 
availability and proliferation of weapons. The major causes of conflict in 
Kenya can be classified into three. 

Firstly, the root causes of conflict are fundamental grievances 
including political, economic and social inequality between groups 
within Kenya. Where political power and economic resources are 
controlled and dominated by one group. To this end the perpetual 
marginalisation of other groups and the privatisation of the official state 
by predominantly ruling and governing elites and the electoral collapse 
of the state of order and stability.I3 Governance of a country determines 
all these. 

In the Kenyan constitution,I4 chapter II part I the presider"tial powers 
are stipulated in S. 16(2) in the Kenyan constitution the president has 
the power to appoint the ministers and the cabinet S 15 of the Kenya 
constitution provides that the president shall appoint the vice 
president. In part 3 and S. 23 of Kenya constitution the executive 
authority of government of Kenya shall rest in the president. S. 46 (4) 
provides that the president has the power to assent to a bill or reject it. 
S. 58 (1) the parliament of Kenya shall commerce at such a time that 
the president may appoint S. 59 provides that the president may at any 
time provide parliament and in (2) the president may dissolve 
parliament at any time. S. 61 (1) provides that the Chief Justice is 
appointed by the president (2) the president that puisne Judges are 
appointed by the president. 

The president therefore has control over political and economic and 
social structure of a Kenya. With appointments of a particular group of 

12 Supra no. 5 p 77 
13 Amani group, The causes of conflict in Africa report April 2001 Centre For Dispute Resolution Nairobi In 
Kenya. 
14 The constitution of Kenya revised in 1992- Kenya constitution is that which was used after independence it has 
been revised 16 times yet the substance remains the same. 
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people the exclusion of others are discontent and this creates the 
imbalance that lead to regrouping of socially structured ethnic groups 
with such tendencies resources are not equally distributed in the 
country. In addition historical patterns of violence have been 
entrenched through not as many are evidenced. The struggles over 
control of natural resources have been from those individual groups 
whose geographical location has plenty against those whose location 
does not have much of the natural resource. This imbalance creates a 
situation where the country is divided democratically. 

Democracy is about inclusion and exclusion, access to power, the 
privileges that go with inclusion and the penalties that accompany 
exclusion.Is In several divided societies, ethnic identity provides clear 
lines to determine who will be included and who will be excluded. There 
is a tendency to conflate inclusion in the government with inclusion in 
the community. In ethnic politics inclusion may affect the distribution 
of important material and non material foods thus ethnically divided 
society thus have a special version of usual democratic problems of 
assuring decent treatment of the opposition. 

Secondly16 those cause that fuel and sustain conflict, including high 
level unemployed young people lacking educational and social economic 
opportunities. From the political area the youth have not been allowed 
to actively participate. Domination has been by the old guards tribal 
chieftains who have since the colonial days never ceased from politics. 
With an attempted coup in 1982 the youth were discontent and Raila 
Odinga with others who attempted the unsuccessful coup was detailed 
without trial. 

However much the politics may promise economic realties for the youth 
this is a myth than reality. The economic decline in Kenya economy 
during the period of 1990- 2002 led to vast unemployment. The 
education system is not competitive regionally therefore even attempts 
to seek advantage of the little education outside Kenya have its share of 
challenges. The youth remain an attended to and available for 
exploitation by the politicians as well as the economic movers. In 
addition the politicisation abuse and mobilisation of identities such as 
ethnicity and nationalism, democratisation and democratic transition 
and the availability and proliferation of small arms and light weapons to 
start fuel and sustain conflict the youth being readily available to use 
them. 

Thirdly as a tertiary cause of conflict, protracted conflict cycles 
whereby warring factions benefit sustaining low- intensity conflict and 
instability of the economic system in the region and its negative 
repercussion on war- ravaged countries. Internally this may be due to 

15 Donald L. Horomtz, Democracy in divided society , 1991, Butterworth, London p.35 
16 The categorization is based on Amani group in; The causes of conflict in Africa supra no 13 and is not 
conclusive as a cause of conflict their already exist growing literature critical of these publication. 
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lack of alternative dispute resolution mechanism that is friendly. This is 
so especially in political matters. In the case of Kibaki Vs Daniel Moi 
and Electoral commission 199817 the court of appeal held that the 
service of summons had to be served to Daniel Moi who was the 
president at that time. This was an election petition by the petitioner 
against the respondent. On allegations of rising and tallying process or 
a preliminary point of tail the question was whether there was good 
service by the petitioner to the respondents advocate. Court held that in 
an election petition service had to be in person. The conflict was not 
resolved and when the 2007 election were rigged, external mediator had 
to be called upon to resolve the dispute yet inappropriate and 
inadequate external mediation providing the climate for relapse into 
further war and misuse of humanitarian relief assistance by warring 
faction to intensifY and prolong conflict ISBased on research done so far 
the cause of conflict does not remain static for the duration of the 
conflict. The cause of war and conflict in Kenya does not remain static 
but is dynamic hence to important in recognise that all conflict have 
multiple cause and should be understood case by case example of 
Kenya situation are; 

Ali Mazruii9 asserts that these are occasions when development and 
modernisation are mutually reinforcing. There may be other occasions 
when modernisations i.e. the quest for efficiency and development i.e. a 
quest for relevant skill and human well being pull in divergent 
direction. Both processes carry the risk of conflict especially in post 
colonial societies. It therefore means that political development may 
begin after political decay when modernisation is put on the forefront. 
In Kenya political development began with painful decomposition of the 
old colonial structures. In 1957 Mrican nationalism had from under 
very difficult circumstances there was no national party that could 
enforce discipline. Personally and leadership conflict were the order of 
the day. Formation of political parties was coalition by the ethnic elites. 
The masses of people were mere paisns in the game of defining politics 
between the power elites and in reality ethnicity become the defining 
issue.2o 

In 1961 two parties faced each other in the 1st general election. The 
winner KANU refused to form as government without Kenyatta release 
upon release in 1961 he attempted to mediate a possible merger 
between the parties to bring national unity without success. The 
political ethnic same that was played at that time has effect in even the 
remotest conflict situation in Kenya. Therefore group conflict as well as 
nationalist conflict is more likely during initial stages of 
democratisation than in transition to full consolidated democracy. 

17 The first presidential election petition that was thrown out on very flimsy ground that service of sermon be 
personally and not through their advocates 
18 Supra no. p. 67 
19 Ali Mazrui 'conflict as a retreat from modernity 1995 p. 19 
20 Githu Muigai- Jomo Kenyatta and the rise of Ethos Nationalistic state of Kenya p. 210 
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Trouble is more likely when elites are not guaranteed a satisfactory 
position in the new order or are highly threatened by democratic 
change. 

Having attained her independence in 1963 Kenya embarked on the 
major role of development for both its citizen and as a state. The 
conflict was pending the division of political require. President Kenyatta 
was determined to present himself as a leader of Kenyan nationalism as 
well as foster a secure ethnic sub nationalism to secure the latter he 
had to jeopardise the former. 21 When it came to distribution of service 
jobs and lands redistribution his partisanship was evident. It was not 
only kikuyu who were hungry for these but the other tribes and on this 
critical issue and Kenyatta put kikuyu interests first. 

The Arithmetic played at that time were in order to maintain sub
tribalism and other communities were to give Kenyatta regime 
legitimacy Moi who was then the Kalenjin he successed maintaining 
Kalenjin objective to the resettlement not kikuyu in the rift valley. They 
covered world closely with the political party KANU and in 1967 Moi 
became the vice president replacing Odinga and Kalenjin had replaced 
the luo both on land and politics. This has always been the cause of 
conflict between these 3 communities' i.e. kikuyu, Kalenjin and luo. 

In the regime of president Moi 1979- 2002. This repeated itself on 
various occasions. President Moi unlike Kenyatta managed to impose 
himself as the Kalenjin leader and statesman/ nationalist. However in 
1982 there was an attempted coup de tat by some youthful emerging 
leader among them Raila Odinga who were detailed without trial. This 
was the way of president Moi imposed himself with all dictatorial traits 
coming out clearly. 

In 1990 a moment of combination of leaders from various communities 
was started which aimed of reintroduction of multi party politics. This 
was the cause of conflict between the Kalenjin and kikuyu living in Rift 
valley famously known as the1992. Tribal clashes. These saw the 
conflict between the Kalenjin grow cause the death of 1000 Kenyans. At 
this time Kalenjin and luo communities were not in good terms as well 
as kikuyu and Kalenjin. All the tribal groups were divided in their 
support. These were what gave president Moi a successful two terms in 
presidency. 

In 2002 all communities including the kikuyu and luo had come 
together forgetting the bitter history they shared and worked together 
for a common goal "to get Moi and his allies out of power" However 
what lied beneath was the interest of every tribal leader i.e. to ascend to 
political power. The groups decided to throw support to Mwai Kibaki 
won the election and soon forgot the support by his failure the balance 

21 Supra 13 
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nationalistic as well as partisan tendencies. Between 2007, there was 
continued mobilization by the Kalenjin and luo as well as other parties 
for anti Kibald and kikuyu campaign 

Therefore a common thread runs through all situations of conflict in 
Kenya that is first that since independence the economy needed to 
keep growth at s rate that outstripped population growth and the 
leaders were unable to a word a certain measure of natural prosperity 
which would in turn provide a medium of political stability and social 
contentment. In the absence of noble economic opportunities for 
individuals and groups, the stability of political order would be 
jeopardize alongside all its assumption.22 

Secondly the noe- patrimonial political structure, through which 
patronage in the form of development schemes political appointments, 
loans, jobs favoured from the leaders of ethnic group in return for 
political support. Thirdly as Kenyatta modelled that as long as the 
power elite received the ability to control the dominant economic 
activity in the stability to for the leader was guaranteed. 

Fourthly the nature of ethnic identity and solidarity was never 
achieved and time to time the ethnic political elites purported to 
negotiate on behalf of entire groups whose interest would often conflict. 
In all probabilities, the organisation of political parties has been based 
on ethnicity and some ideology of nationalism.23 Finally the issue of 
equity among the tribal groups has swept under the carpet state or 
statesmen, and would later re- emerge as it did in 2008 January with 
greater intensity24 which was what all presidential leaders have failed to 
address. 

2.3 GRAVITY OF CONFLICT IN KENYA 
Conflict emerges through a process of interaction and dialogue between 
groups which include a process of each group interpratry the other. The 
problem is that groups use their own cultural standards to appraise the 
action of the other.25 Power and structural factors shape the dimension 
of conflict and effects the implication. Whereas one party had rather opt 
out the other inflicts pain and suffering that can be interpreted to 
demand a more harsh treatment hence the maxima (ubi ubi jus 
remedum) man is every to man. The gravity can be categorised as 
follows. 

2.3.1 Human Rights and freedom 
The time of conflict does not imply that rights of individuals are 
suspended. In the universal declaration of human rights 1949 provides 

22 lbid 
23 Ibid 
24 Ibid emphasis added 
25 Frank A Dubinskas, culture and conflict. The cultural roots of discord p. 189 
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that human rights are inherent and can not be suspended in they are 
non derogable. They are enforced when domesticated in the 
constitution and in the Kenya constitution.26 All the instances when 
there has been conflict there are abuses and misuse of freedoms and 
rights. There is ample evidence to show that ethnicity and group 
conflict kills, in Kenya a simple fact belonging to a particular ethnic 
group has led to countless instances of people being killed and 
communities being massacred.27 In 1992 over 1000 Kenyans were 
killed in the tribal classes in Rift valley. In Mombasa there has been a 
Likoni clashes. In these two instances the community being targeted 
were the kikuyu living in Eldoret, Nakuru, and Mombasa. The other 
recent clashes in January 2008 the kikuyu clashed over the Kenya 
being the target. 

Other freedoms exploited e.g. freedom of association for mobilisation of 
killing tactics and distribution of crude weapons of massacre, training 
of battalions for war, militia group other ceremony. The fuelling of 
enmity centrally directed and planned against the so- called enemy. It 
involves discrimination of the orpiment or enemy. The eventual fighting 
rapidly spreads into a conflagration through forced migration massive 
displacement and huge numbers of civilian's causalities. In 1992 as 
well as 2008 there have been IDP camps set up and especially recently 
refugees in Uganda from the conflict situation approiximrently 260,000 
Kenyans displaced after the violence erupted in Kenya in 2008 
January.2s Violation on the rights of the media and rights to 
information by a ban on media broadcasting of live events as well as 
sexual violence against women and children and burning of places of 
worship while people most of them children are inside inter alia. 

2.3.2 Political systems 
The balance between politics and economic vis social growth of any 
society is inevitable. A political system that works favourably to this 
end is one in which there is respect for the rule of law separation of 
powers and government functions, independence of judicially and other 
organs of state, respect of freedoms of individuals and promotion of 
democracy will be the desired end. Democracy is about inclusion and 
exclusion, access to power, privileges that go with inclusion and 
exclusion and penalties that accompany exclusion.29In ethnically 
divided society, ethnicity becomes the identifying factor on who will be 
included or not. Inclusion in government is linked with inclusion with 
community and exclusion from government is exclusion from 
government. In such societies there's a problem of treatment of 
opposition. 

26 Chapter 5 s. 70- 86 ofthe constitution of Kenya 
27 David J. Francis, Uniting Africa 
28 Statistics as per march 2008 from all Africa. Coin. Kenya 
29 Donald L. Hororit- Democracy in divided society p. 35 
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Although it is recognised world wide that ethnic conflict makes both the 
initiation of the democratisation and the practice of democracy difficult. 
The nature of the difficulties especially the extent to which they are 
structurally embedded and not readily amenable to sheer exercise of 
good will never specified. However, ethnically exclusive regime come 
into general varieties i.e. bifurcated polities in which roughly half or 
more than half the state rules the rest and minority dominated politics 
in which abase regime has progressively narrowed especially at the of 
competitive elections so that one or two small group rule the majority.30 

In 1992 and 1997, the Kalenjin dominated minority finally scrambled to 
restore pressure and conducted multi-party elections but the 
incumbent president Daniel Moi was able to use a combination of 
intimidation, violence, and ethnic division among the opposition and 
the two biggest groups, Kikuyu and Luo were excluded. In 2007, 
President Moi Kibaki was able to use the electoral commission to 
manipulate votes accounting process and this lead to tribal political 
conflicts in the already ethnically divided society. The solution would be 
possible but was thwarted by the collapse of coalition government in 
2004. 

2.3.3 Gender Dimension 
Institutionalised discrimination against even before violence/ conflict 
expressed how there has not been equality. Discrimination laws 
sanctions marginalisation and exclusive of women. Historically struggle 
by women for freedom from discrimination has brought conflict in the 
patriarchal society. Nobel price winner Nobel roulette Prof Wangari 
Mathaai has been on the forefront on this campaign and in between 
1992- 2002 the struggle was instance that she was arrested tortured 
and imprisoned these led to public outcry and condemnation of 
government acts. Despite the change of regime and 2006 presidential 
decree for a 30% inclusion of women in public institutions no 
constitution provision or law provides for alternative action. 

In the height conflict in January 2008. Rapes and sexual violence on 
women and children was rapidly on the increase majority of the cases 
of reported rape in January 2008 were victims of gang rapes.3I These 
increased the level of exposure to HIV 1 AIDS and sexually transmitted 
diseases. Landlessness affects women the most so when conflict led to 
displacement women and children were the most venerable. However 
much the gender dimension of conflict from the implication of conflict is 
far reaching can not be neglected. 

30 Ibid 
31 Statistics from Nairobi Women's Hospital show a steep increase in admission 
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2.4 PEACEFUL RESOLUTION NECESSITATED BY CONFLICT 
Since the term conflict refers to a wide range of phenomenon, peaceful 
presentation and other proactive action encompasses a wide range of 
efforts.32 Typically group conflict are seen as eruption of intense, direct 
physical violence but they may also represent organised or unorganised 
resistance to a dominant groups discrimination, exploitation or 
indoctrination as well as other kinds of oppression. Proactive policies 
then may mean avoiding violence or may mean limiting it and stopping 
from escalating peaceful resolution and refer to efforts aimed at 
reaching settlement of conflict or remedying the condition underlying 
the possible end ofviolence.33 
Avoiding violence, however is not the goal that citizen or groups seek, 
they strive for justice or freedom for their own people since group share 
interest and even identities although in the conflict presently situation 
these interest and identities are suspended. The social function within 
which groups' thrives profoundly shapes their relations. The contexts 
include the nature of governance within which groups interact the 
cultural understanding they share the relation they share.34 

2.4 (a) Relationship between peace and conflict 
One way to examine the relationship between peace and conflict is a 
true dichotomy. Here violence equates to no peace and peace equates to 
no violence. Peace and conflict are opposites as is the relation between 
good and evil. 35 The way of looking at this relationship is an 
interchange. In peace the potential for conflict exists in this state of 
peace and conflict exist and are absorbed by the and in turn absorb 
each other. Peace and conflict are in dynamic equilibrium. This means 
that peace and conflict push each other to an extreme of the other e.g. 
too peaceful so as to create letuergy and complacency.36 The dynamic 
relationship of peace and conflict more than dichotomous relationship 
of peace and conflict leads to a better understanding of peaceful 
resolution. Too much conflict not healthy but too little conflict leads to 
apathy and stagnation. 

2.4 (b) Proactive peacefnl resolutions 
Peaceful resolution is not a process of passive acceptance of 
mistreatment a turning of other check in the face of clear injustice or 
abuse or other images of weakness or non resistance instead it's a 
vibrant powerful concept and at its best creates relational and 
structural justice that allow for social and personal well- being. It 
involves use of co-operative process to resolve potential conflict while 
maintaining relationship. Noll Douglass37 discusses how peace be 

32 David Comet, Louis Kristen The phases of destruction conflict. 
33 Peace process is both active before and during conflict as discussed earlier in chapter one. 
34 Ibid but emphasis added are new. 
35 Noli Douglas· practicing at the intersection of law of human conflict p. 50 
36 Ibid 
37 Ibid 
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understood as negative peace which means absence of violence through 
coercion rather than cooperation. It is the one who has what it takes 
carries the day. 

The civil justice system perpetrate this form of negative peace at its best 
it renders a fair and impartial decision and the result is a decision not a 
resolution, which may lead to negative justice. In proactive peace we 
look at potential situation of conflict and apply the alternative methods 
of dispute resolution is an attempt to resolve before hand. These may 
produce a double edged result one there is an erosion of violence and 
conflict and secondly there is a continued coexistence. However in a 
divided democracy there may hardly be the case because the interest of 
the economic movers and politicians may be at stake. 

2.4.3 Active peaceful resolutions 
When the government recognises that communal differences exist, 
various forms of distribution and power sharing are allowed. This 
procedure must be institutimalised with official agencies to protect the 
minority rights and active civil organisation who defend the rights of 
minority concerns. as The active peaceful resolution can be classified in 
phases one39when conflict emerges economic growth, dialogue to 
reduce inequality and integration of shared identity are useful for 
correctly the underlying condition. In order to present destruction act 
the use of legitimate institution and dialogue is encouraged. 
phase two of isolated destructive acts, to prevent destruction acts 
deterrence reassurance is encouraged, mediation by external parties is 
mandatory in crisis management where as policies which are precise 
are made in non violent and confidential building measures and 
mediation is encouraged and to resolve conflict peaceful mutual 
reassurance unofficial exchange is made. 
Phase three when there either destructive acts or protracted extensive 
acts, change of expectation of victory or defeat helps prevent escalating 
mediation, external intervention, negotiation ends fighting while super 
ordinate goals as well as interdependence and confidence building 
measures resolve the dispute. Acknowledge hurts and non humiliating 
acts and mutual recognition of shared identity is encouraged. 

2.4.4 Reducing conflict generating conditions 
Majority of conflict situations that necessitate peaceful resolution are 
always marked by tension and anxiety. These situation and set of 
circumstances demand very sensitive and careful calculation of steps 
geared towards escalation of conflict generating condition this may 
include increasing power and economic as well as status equalities, 
increase shared institution identities and increasing inter-communal 
interaction and communication as well as improving economic 

38 Louis Knesberg the phases of destruction conflicts 
39 Adopted from table 22 in Louis Knesberg article. Ibid 
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condition. In order to determine which policies might be employed to 
reach desired outcome we must recognise the basic conditions which 
shape the course and outcome of communal conflict. 40 

Therefore taking into account resolution models above peace making 
will work through problems by seeking sustainable solutions rather 
than superficially polite behaviour and fragile truces.41 Peaceful 
resolution becomes an opportunity to explore and discover unmanaged 
possibilities. Peace making allows that anxiety which is very normal to 
be contained and managed as a result people begin to feel a sense of 
relief and are once again able to talk about issues.42 

2.5 MAJOR DISPUTE RESOLUTIONS DURING CONFLICT 
Chapter 4 of the constitution of Kenya establishes the jubilations and 
all courts of records. 43 Growing Jurisprudence and practise is that 
much as these courts established and guaranteed in the constitution, 
there is a tendency to overlook the system because of the numerous 
disadvantages accompanying it. This has resulted to people opting for 
alternative dispute resolution. Unlike the aversion court systems add is 
a representation of variety of process through which potential litigants 
may resolve dispute. 

During conflict an adversarial dispute resolution system does not work 
therefore the major dispute resolution mechanism during conflict are: 
to wit 

2.5.1 Negotiation- This is perhaps the most common method of 
dispute resolution. It's a voluntary and structural private process 
through which parties to a dispute can reach a mutual resolution. 
It's an informal process of dispute resolution and substance of 
failure depends on the parties themselves in the sense that they have 
been given an opportunity of talking to each other face to face. They 
meet in the presence of a neutral 3rd party however it's not 
mandatory. 

2.5.2Mediation. This is the process in which negotiation is carried 
out with the assistance of a 3rd party. The parties look for a 3rd party 
neutral person who acts as the mediator. The neutral 3rd party 
limited or no alternation decision- making power but assist the 
parties to voluntarily reach a mutually acceptable settlement of 

40 Ibid 
41 Noll Douglas in peace making- gives to proactive as they work in day to day conflict that challenge patience of 
every affected person 
42 Ten principles of peace making by Noll Douglas they are not exhaustive but can be used as the basics that help 
parties to understand when they are experiencing the peaceful condition. 
43 S. 56-69 of the constitution of Kenya 
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problems and empower disputants who attain not only the ownership 
of the disputes but embrace the solution . 

There are a number of ways to classify the ADR methods both in 
terms of the extent of party control and also in terms of their 
relationship to negotiate techniques,49 for the purpose of their research 
ADR are classified in broad terms beyond which they can vary in 
details and emphasis according to culture , personal or professional 
background of the appointed neutral or according to the needs of the 
parties concerned. 

The terminology , flexibility , effectiveness, variation sternson models of 
ADR are still evolving and developing .As a result , ADR has become 
an especially useful tool for dealing with cross boarder ,cross 
community and multi-party conflicts and disputes. ADR system can be 
designed to meet a wide variety of different goals , some directly related 
to improving the administration of justice and settlement of disputes 
or management of conflicts in communities .Its imperative that the ADR 
adviser or 3rct party to the conflict be fully conversant with the whole 
idea of the ADR; 

3.1.1 NEUTRALITY 
The question of a 3rct party or a conflict resolution process is neutral 
carries considerable weight,so when an adr process is chosen; the 
parties should select an independent 3rct party called the neutral. He 
must be well trained and have a rich brain of conflicts. If the process is 
neutral then it ought to be able to simply receive information input 
from the in conflicts and generate a result free from the ethnical, belief 
or value judgment. 

The neutral process is an logon to a geologist conductor an experiment 
on a rock .The geologist has no ethical or moral imperative guiding the 
interaction within the rock he or she simply studies it. 51 In a 
community where two groups are in conflict, over expression of tribe a 
3rct party may be called in .Third party may be called in from outside 
and may have no interest in the outcome .In Kenya recently two 
political party exchanged tribal slur aggression and violence against 
one another . 

The neutral party Dr Kofi Anan worked towards a resolution between 
the parties .The expected neutrality of conflict resolution is premised 
upon the idea that a third party has no vested in outcome interaction . 
S2This brings meaning to the ADR process during conflicts. 

49 Supra No.6 
50 Allan C. Tidwell in conflict resolved p. !53 
51 Ibid 
" Ibid 
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3.1.2 CONFIDENTIALITY. 
During group conflicts even the slightest information can heighten the 
level of tension its imperative that the ADR neutrality confidentiality. 
Neither the neutral 3rd party nor the parties are to disclose the 
communication or conduct of the process unless parties agree with 
limited exception such as risks of harm. The aim of controlled 
communication both between parties and to the outsiders is an attempt 
to ensure that parties do not engage in mis- judgment.s3 Control of 
communication by a 3rd party to dictate the manner in which parties 
engage in disclose and this shows that the 3rd party has considerable 
powers regardless of the type of conflicts resolution process. 

This builds trust on the parties to the neutral party and enables parties 
to reach an amicable settlement of disputes. Therefore discourage 
litigation, persuades neighbours to compromise whenever you can, 
point out that the nominal winner is the loser in the fees expenses and 
waste of time. There are other major uses of ADR during conflicts but 
the process must show much more than neutrality and confidentiality 
i.e. flexibility, convenient inter alia. 

3.2 PRACTCE OF ADR IN KENYA 

3.2.1 FOCUS ON MEDITATION PROCESS RECENTLY HELD IN 
NAIROBI 
Mediation is a process in which an impartial 3rd party help disputants 
to resolve disputes or plan a transaction but does not have power to 
impose a binding solution. 54 Mediators use a variety of process some 
use 'interest based' approach which is favourable.ss Where others use 
'right based approach'. Some use 'facilitative' providing assistance for 
negotiation and using interest approaches. In many commercial 
disputes, 'evaluation' mediation is used as a style of providing 
suggestions or recommendations. Others use 'activist', 'transformative' 
and others opt for 'narrative' where the mediator creates with the 
parties a new possibility for the future. A mediator is familiar with all 
the approaches above and uses the one above however combining the 
approach is more appropriate. 

Mediation is a voluntary non binding prorate resolution process in 
which the mediator helps the parties. It doesn't focus on the grievances 
or animosity that can linger for generations in a community and 
unleash untold conflicts on a scale not imagines at the start of dispute 
such as what happened in Kenya in the month of January and 
February 2008. Mediation is not bound by any procedure or 
justification; it has a large role to play in group disputes at any level. It 

53 Abraham Lincoln 
54 LEBaron Duryea 2001 121 
55 Fisher, Ciry Palton 1991 (emphasis wine) 
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entered the 9th week and forced Anan to meet in person Raila and 
Kibaki and shifted the responsibility to choice of the principals. The 
legal working group on governance prepared an Act named National 
Accord and reconciliation Act 2008. 

Finally the parties signed an agreement on power sharing expected to 
end political crisis triggered by the discredited presidential election. 
The world walked Dr Kofi Anan and his UN backed panel of African 
current person and Africa union chairman Jakaya Kikwete. This ways 
a beginning of a coalition government that was change as demanded 
by Kenyans. The crisis over the election was the worst since 
independence in 1963. in the hope of addressing the long-held 
governances and improving Kenya's institution revising the 45 year 
old constitution and both sides agreed on that Raila Odinga on that 
day said" ...... we should ensure that Kenyans begin to celebrate and 
love each other, that the crisis was a test of or Kenya and a lesson for 
a forum for foundation for a united country" president Kibaki asked 
Kenyans to now "engage in productive activities that contribute to the 
well being of our nation. 

Mediation for Kenya's ADR is a success story and as bush and Folgers56 
it is a satisfaction story due to its flexibility informality and consensus 
fully and services to satisfy parties needs. Secondly it's a social justice 
story emphasizing the role in transformation and formation of 
community; individuals unattached to identified groups or interest 
coalesce around interest disordered through mediation. Raila Odinga 
led down group couldn't either be satisfied by the initiative since they 
were certain of impartiality and the social justice was satisfied by 
mediation area a new agreement; of leadership from grass root "its 
unfortunate and unacceptable that there are instructs that have no 
persons in public service or government organ"57. 

Mediation is a transformation story because it has the ability to 
transform both individuals and society as a whole transformation 
phases the change of people and society as a whole not simply the 
solution of problems. "Mediation has thus engaged even between 
parties who start out of as fierce adversities acknowledgement and 
concern for each other as fellow human beings"58 finally can availably 
be used as a comparison with the oppression story. This story views 
mediation as a tool for control and domination by others. Other modes 
of ADR are applicable in Kenya as follows. 

56 The promise of mediation 
57 Dr Kofi Anan on mediation they desire. 
58 Soprano 56 
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3.2.2 CONCILIATION AND MEDIATION DISTINGUISHED 
There is no concise universal on the definition of these terms many 
others carefully distinguish 'mediation' from conciliation as follows 
conciliation is generally the process of dispute resolution in which 
parties in dispute usually are not present in the same room. The 3rct 

party neutral person called the conciliator communicates separately 
using shuttle diplomacy. The term mediation on the other hand is 
contrast is generally used in Canada to describe 3rct party intervention 
in which the parties negotiate face to face. This destination always 
breaks down because in mediation separate causes are face to face 
meetings may be held. The goal as summaries by Desmond Tutu, 
Joseph V Morterile5 9 is reconciliation. This is practiced in Kenya 
especially in commercial disputes and the difference is in the form and 
not content. 

3.3. ARBITRATION COMPARED TO LITIGATION 
Arbitration is a process much like court trial. In Arbitration the 
disputing parties submit their cases to a trained neutral 3rct party for 
fact finding and judgement. There are two types of arbitration one is 
"Binding" arbitration where the result in a decision by the arbitrator is 
binding on the parties and is enforceable by courts as a final 
judgements secondly Advisory obtain and the result is not binding nor 
enforceable by the court. The purpose of advisory arbitration is to 
facilitate settlement by giving the parties an individual of the likely 
outcome of the case should it proceed to trial before the court or in a 
binding arbitration. 

The climate for both international and domestic arbitration was made 
welcome in Kenya based on the UN contain on recognition and 
enforcement of Foreign Arbitral Awards and the UN Commission on 
International Trade law (UNCITRAL) model laws of international 
commercial law. This model law was enacted in Kenya in 1995 
Arbitration Act 4 of 1995 as well as subsidiary legislation no. 58 of 
1995 on Arbitration rules. 

Arbitration as an ADR option resemble litigations in almost all aspect 
safe for informality, and all other disadvantages attendant to litigation. 
The provision of the Arbitration Act are to the effect that they applies to 
both internal and domestic arbitration the exception to formality is 
strictly arbitration governed by the Act court may not intervene on any 
matter of arbitration governed by the Act, much as there is equal 
treatment of parties court may upon request of any party intervene in 
assisting of taking evidence and the rules to be followed in a 
arbitrational are those in civil procedure rules60. 

59 Extract from a short essay on reconciliation and transitional Justice. 
60 S.2 arbitration act no 4 of 1995 
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A tribunal is appointed and the composition, function and termination 
are well stipulated in the Act61 , hearing in ordinary court as well as 
arbitration proceeding are oral hearings or by presentations of 
documents62. To an ordinary person this is similar to litigation the 
major difference is in the time it takes which is relatively short. Awards 
are binding and are considered binding irrespective of the state in 
which they were made63. 

However non binding arbitration Present a sight departure from mode 
of conduct of litigation because parties who present their case seek an 
option as to the possible outcome. Non binding arbitration may be in 
three types are mini-trial where counsel for disputing parties appear 
before a judge or expert or lawyers who hears the case and renders a 
possible judgment or a ward secondly summary trial is an informal 
panel to give findings or expert helps in giving a neutral view to help 
parties resolve dispute. Its possible that after a recommendation in 
made parties will proceed with other litigation or mediation. The current 
justice system is Kenya encourages arbitration incorporating it as the 
preliminary efforts before cases are handled in court. Also arbitration 
cannot be separated from litigation since it provides for curt settlement 
of parties do not agree especially on the award. 

Med-Arb as a process of ADR is the corroboration of the two broad 
approaches of mediation and arbitration utilised as alternative to trial. 
90% of cases handled in med-Arb settle before trial, the fact that each 
case has unique circumstances almost all cases will present a moment 
which is sometimes brief, that is on optional point in five that 
settlement can be achieved on terms favourable to the clients interest. 
As a hybrid system parties contract to mediate issues/ dispute grants 
power to the mediator to correct an arbitration role and make a legally 
binding award here the neutral party acts as an arbitration while on 
award and places if in a sealed envelop the nutritional then proceeds to 
mediate the dispute if the matter is resolved then envelop is destroyed if 
not the award is published 

3.4 FACT FINDING (TWO CASE STUDIES) 
As discussed earlier fact finding is a process mostly used in public 
institution or Ngo to bring about collective bargaining. A fact finder may 
is a person or organization that the task of establish particular causes 
of conflict and make recommendation. They source information from 
the conflicting parties themselves and make aware to everyone the fact 
prevailing. 

61 ibid S.ll-18 
62 Ibid S.28 
63 S.36 ibid 
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3.41 URBAN CONFLICT IN KENYA: THE CASE OF KIBERA NAIROBI 
The great lakes parliamentary forum on peace (Amani64 Forum) 
undertakes the tasks of peace and peaceful resolution of conflict in the 
countries in the region their main work is to evaluate the causes of 
conflict, in their fact finding mission65. They undertook to look at the 
issues, interest and conflict with a bid to suggest efficient mode of 
managing conflict in Kibera66 violence had erupted in the area in 
November 2001 When President Moi while addressing a public 
gathering touched on the existing land disputes, he asked the 
Provincial commissioner to resolve the rent issue between landlord and 
the tenants. The then energy minister Raila Odinga67 put conditions to 
the people payment of rent saying the resident should not pay rent 
unless it was reduced to So%. This followed the stoning of the 
provincial commissioner asking them to pay unreduced rent. How Raila 
Odinga had stated that "the government is the true landlord, the 
tenants are subtenants and that government would tell the landlord to 
lower rent"68 

The main finding of causes of conflict was that this was happening 
during harsh economic times, the tenant's majority of who are Luo were 
foreigners and the kikuyu who owned the land had conceptually build 
houses for rent. The conflict was unresolved by the local administration 
and there was fear that they would bring chaos in Nairobi and gain 
political domination. The Amani group made recommendation that the 
government should interview urgently to classify rent restriction Act on 
Kibera to attract low investment housing in Nairobi and also consider 
the social structures for and security needs of populations of Kibera. 
That there be community based organization to help harmonise and 
promote the peace in the community, and that stakeholder should 
resolve conflict in a non-violent manner, leaders of the group were to 
promote peace and harmony among groups and communities. 

3:4:2 RURAL CONFLICT- TRANSMARA DISTRICT KENYA. 
Amani forum in yet another fact finding mission in April 2002 carried 
out a study in the district. They identified the cause of conflict in the 
district as politics. Politicians were not willing to share forums and 
political platform this was translated by the group conflict and the 
animosity as well as cattle theft, disputes over land ownership. The 
group made recommendation that inter alia the peace initiative in 
Migori Trans Mara boarder which was a success should be replications 
and applied in other conflict zone in the district and that the volatile 
bolder conflict was a case that should follow the example. 

64 Amani is a Swahili word which translated means peace 
65 Amani forum, The greats lake parliamentary forum on peace, urban conflict in Kenya, the case ofKibera, 
Nairobi 2002 Nairobi p.4 
66 Kibera is a slam area in the southern side of Nairobi city. 
67 The member of parliament ofLangata constituency .Kibera is one of the most populated area in that 
constituency 
68 Ibid p.5 
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They gave as a very forward that the report be made public and urged 
groups and communities to obtain kiliku commission report and 
Akiwumi commission69 to ethnic clashes. That follow-up should be 
done and fact fmally mission is carried out more in areas facing similar 
situation. 

3.5 HOW ADR IS USED IN GROUP CONFLICT IN KENYA. 
With an aim of escalating means of resolving disputes and conflict 
resolution that brings about peaceful consistence there are various 
groups and organization that dedicate their efforts this: 

3.5.1 CENTRE FOR RESOLUTION OF CONFLICT (CRC) 
This is an organization that seeks to change the mentality of population 
from massive and destructive to active and constructive, from easily 
manipulated to active and non violent and from prejudiced to tolerant. 
To achieve these goals CRC conduct training in peace building and 
development and trains trainers in the resolution of all kinds of 
contract it helps leaders and general populations from different tribes to 
put an end to ethnic hatred in order to cooperate on rebuilding the 
country. Its programme include: mini conference of peace, resolution of 
contract in north eastern promises of Congo. 

3.5.2) INTERNATIONAL RESOURCE GROUP (IRG) 
Since its foundation the international resource group on Disarmament 
of security in the horn of Africa (IRG) has engaged as a leading voice in 
international effort to promote peace and stability in the horn of Africa. 
IRG was covered in 1994 by group of NGO and humanitarian group it 
explores peaceful means of rising conflict and promotes alternative 
security structure and disarmament measures. By adopting this 
method IRG has raised its proper of security and disarmament issues 
and brought them to its profile of security and brought it to the 
attention of a number of UN agencies and NGO's this happened by 
energy relevant acts in re-linking of security issues building research as 
a basis for discussion and dialogue7o. 

3.5.3 NAIROBI PEACE INITIATIVE (NPI) 
The Nairobi peace initiative (NPI) is developing and practicing a multi
diplomacy holistic approach to conflict in Africa it does not view conflict 
provision as a separate activity but rather as an element of peace 
building and conflict transformation. It was formed in 1984 to sensitize 
people and institute to the need for peaceful settlement and service as a 
forum for discussion on peace and development. It seeks to build 
capacity through training people in conflict situations in peace making 
and peace building skills relevant to their respective communities. It 
provides services only in the context of a mediation or conciliation 

69 A report of a case study that was conducted in conflict hit area of the coastal region of Kenya. 
70 BergdorfResearch Institute, prevention and management of conflict in Africa.an international directory, 1998 
.p.l33 
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frame work or in pre negotiation process leading to mediation. It works 
extensively with society organization throughout the continent. 

3.5.4 WAJIR PEACE AND DEVELOPMENT COMMITTEE. (WPDC) 
The major peace and development committee (WPDC) is a network of 
powerful and non formal organization representing a variety of people 
including business women, elders, religion leaders both Muslims and 
Christians. Its primary mandate is conflict prevention and resolution, in 
case of conflict it seeks to achieve enough traditional and modern 
mechanism. 71 

3.5.5 AMANI PEOPLE THEATRE 
Amani is Swahili word for 'peace'. The Amani people theatre encourages 
people to respond pro-actively to conflict. They do this by training 
middle level people to enhance mature leadership within communities. 
They participate in African models of peacemaking using participating 
methods of research. Today it's popularly known as Amani form which 
works closely with centre for conflict research. Examples are the fact 
finding mission as earlier. 

3.5.6 HUMAN RIGHTS ORGANIZATIONS 
These include the Kenyan human rights commission, the Kenya Anti
rape organization, the legal advice centre, the conflict justice and peace 
commission, the National council of churches of Kenya, release political 
prisoner's pressure group, the law society inter-alia. These 
organizations respond quickly in crisis situation, after ethnic clearing in 
the early 1990 the Non governmental council of Kenya organized an 
NGO council Ethnic clashes network that worked alongside the 
provision of relief assistance. The centre for conflict resolve it the main 
body that cooperates with the other organs to promote construction of 
conflict, communities threatened by violent conflict use internal 
mechanism to deal with these conflict for more frequently than may be 
recognized by the outside world. 

71 ibid 
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CHAPTER FOUR 

4.0 CONCLUSION 
Although Kenya appeared to be an island of peace and stability in 
comparison with its neighbours, it is confronted with a range of mostly 
low intensity and potential light intensity conflicts, most of these are 
domestic and directly linked to the scarcity of natural resources. The 
weakness of the state, corruption and concentration of power in the 
hands of a few are further exacerbating factors. There is no immediate 
prospect of an end of Kenya's many trouble here are some reason. 

4.0.1 Historical outline profiles 
A British protectorate since 1895 Kenya became independent in late 
1963. Its first president Jomo Kenyatta died in 1978 and we have 
clearly seen that his tenure wasn't with a absence of conflict as well as 
imbalance political in dealing with the force of ethnic sub-nationalism 
one was that in the absence of an individual with person charisma and 
historical claim to ethic equity was swept under the carpet of the 
authoritarian state and this would sooner and later re-emerge with 
perhaps greater intensity. Its aspiration of being Baba wa Taifa (father 
of the nation) was not attained due to his mobility to address duplicity 
the problem of ethnic policies in fact he served to enrich ethically as the 
dominant basis of political mobilization. By his sense of couple complex 
web of ethnic coalition he created a false sense of both nationhood and 
political stability which he carefully grafted into simmering ethnic 
tension based on unfulfilled ethnic claims to power and resource. This 
was to remain until the underlying discontent 

The transition from Kenyatta to President Moi was relatively smooth but 
after an attempted coup-de-tat in 1982 Moi became increasingly 
jealous of his power, he build a strong base around a coalition of 
politicians and business men most of them belonged to the Kalenjin. 
President Moi is not averse to using ethnicity as a tool of government 
and played the ethic card with particularly devastating effect especially 
in his of home area Rift valley province. 

After the cold war period in Kenya 1982-1990 Moi was confronted by 
multi party some demands. His response to its opponent it is nothing 
less than a form of ethnic cleansing which has encouraged 
dissemination against Kikuyu in the Rift valley province. This was the 
major catalyst in the violence that prevailed in Rift valley in 1992 96 a 
result of much 250,000 kikuyu tribe forced to leave their homes in 
which the struggle for control of natural resources especially land 
underlie. 

Ethnic tension sharpened and the leadership reactor of hatred spread 
throughout country during the 1997 election. Out break of violence 
followed and more than 120 people were killed and thousands 
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displaced due to the support of a particular candidate still dominate 
Kenyans being the main victim of violence and ethnic cables still 
dominate a Kenya's economy making up the largest proportion of 
prominent Mricans and business and agriculture. They fought together 
with luo against Kalenjin having a common problem to resolve as one of 
bad government and corruption. As per the centre for conflict 
Resolution ethnic violence frequently flares up n areas where there had 
been no services friction between different communities. 

The transition from president Moi was also a smooth and most 
historical height of democratic change. The Kikuyu luo (majority tribes) 
in coalition with other communities worked together to get rid of 
president Moi. In 2002 elected president Kibaki until to get rid of 
president and there was a sense of hope for Kenya until one again the 
ethic equality question came up and Kibaki unlike Kenyatta was unable 
to balance his role of nationalist and as a tribal leader. The 
appointment to powerful ministerial positions made him appear more 
inclined to being a tribal leader. This was to revive the unaddressed 
inequalities and the matters swept under the carpet were unresolved in 
their rotted state. In December 2007 upon commencement o f 
presidential election there were allegation of flawed tallying process by 
the electoral commission and these led to violence in Kisumu, Riff rally 
Mombassa and Nairobi. 

4:0:2 Democracy in Ethnic Divided society 
Democracy and good government are still remote prospect for Kenya 
and Amnesty international places Kenya high on its list of countries 
with poor human rights record72. A strong it is widely recognized that 
ethnic conflict makes other the initiated of democratization and practice 
of democracy difficult, the natures of the difficulty are structurally 
embedded to exercise of goodwill and is rarely specifies. Ethnicity poses 
an obstacle at the threshold of democratization and obstacle after the 
freehold is crossed, In a variety of direct and indirect ethnic conflict 
can be conducive to authoritarian and in at least especially various way 
s democracy can facilitate either majority rule and the exclusive of 
minority or vice versa. 

Donald 1. Hurwitz73 presents an argument that in an ethnically divided 
society democracy is not an easily reliable phenomenon. The major 
aspects that are present are politics of exclusion and inclusion. One 
group include means exclusion of another. The problem of inclusion 
does not disappear when a new institution is being adopted and put 
into operation. At this point conception of the scope of political country 
will limit participation of some group in the institute of the new regime. 
Much as future plans are being made the past intrudes with increase 
severity. The ethnic relation leads to exclusive conception of 

72 Monique makene, search for peace in Africa 1999 European platform Amsterdam p.149 
73 David Horowitz nationalism, ethnic conflict and democracy, marc platform Butterworth. P.37 
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community, the question is who belongs here is always answered by 
who arrived here first. These who think their ancestors arrived earlier 
are likely to demand political priority by virtue of indigenousness over 
these deemed to be immigrants. This remains a problem that may need 
to be addressed in Kenya context. 

He argues further that there is a major obstacle to constructing a 
democratic multi-ethnic community after the process of 
democratization has began in a surely divided society. This obstacle 
derives from the difficulty any regime has in maintaining the 
inclusiveness of a policy superimposed on an ethnically divided society. 
Authoritarianism will result when groups adopt unlawful methods of 
protest, there is likely to be a violation of statutes and regulations 
leading to detentions without trial restriction of freedoms of expressions 
which have been present in Kenya's history. The political leaders thus 
became inclined to support authoritarian measures. 

Kenya has continued to exist at a state that appears stable yet volatile 
internally as experienced in January 2008. However it enjoyed in 
international praise for stability. 

4:0:3 External Involvements 
Until recently there had been no conflict resolution initiative from 
external sponsors largely because Kenyan conflict had been treated as 
internal affairs which are insignificant compared to the neighbouring 
countries. The fact that 1992, 1997 and 2002 election were criticized by 
political groups inside Kenya the international community J monitor 
groups considered it relatively free and fair. The government always 
denied any involvement in conflict which makes it difficult to bring the 
government to negotiate. 

Development in Kenya are closely linked to development in 
neighbouring countries any determination or improvement of the 
neighbouring countries the great lake region has an immediate impact 
in Kenya. Therefore Kenya has extensively been involved in conflict 
situation in these countries. President Kenyatta was the first chairman 
of Organisation of African Union (OAU) and was involved in conflict 
resolution in Congo and Angola, president Moi is remembered for the 
Sudan conflict resolution. He was the chairman of IGAD 

President Kibaki was not proactive in regional peace save for pursuit of 
Regionalism of east Africa community as well as peace in Somalia. The 
participation of statesmen/president in external conflict was in good 
faith and produced the best result yet the internal demands in of 
conflict remained unattended to. When the conflict arose in 2008 Prof 
Wangari Mathaai74 was of the opinion that the international community 
has a moral duty j responsibilities headed by UN former secretary 

74 Nobel Rolette of The Green Belt Movement 
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general Kofi Anan see m to be the solution of the unending internal 
conflict. 

4.1 OBSERVATIONS 
Although some peace initiatives have been successful the end of the 
conflict, present situations still remain fragile insofar as they depend 
largely on the wiliness to uphold agreements. The overlapping and 
intermingled group affiliation and interest in urban areas have helped 
Kenya partially avoid all-out civil war. More directly they have served to 
dampen the possibility of ethnic violence in urban areas without which 
full-scale escalation is unlikely. Even if violence is kept below the level 
of civil war it remains with great effects to live of hundred thousand of 
people who are faced with persistent economic unbearable burdens. 

The fact that most violent confrontation in Kenya are low interests safe 
for the recent out blast in January 2008 which was visible to outsiders 
where the imitational community as its duty interred. Unlike military 
intervention in other countries Kenya's situation depended peace 
keeping75. Peace keeping can only be attempted if peace keepers are 
invited into conflict area by internationally recognized authorities. 
Peace keeping as a non violent use of third party to maintain peace 
among belligerents. The peacekeeper works by persuasion, negotiation, 
and reassurance not by imposing themselves between the conflicts 
parties. 

The third party intervention in ethnic conflict is absolutely important 
especially in attempts at secession but is virtually always aimed at 
exacerbating rather than ameliorating conflict. While peacekeepers 
cannot restrain extremist politicians they aim at bring in management 
of conflict situations. There are 4 conditions necessary for successful 
condition first there must be agreement on peace keeping efforts from 
all major parties both those directly involved and their external patrons. 
Kenya president Mwai Kibaki expressed willingness to enter into peace 
talk as well as the new prime ministers Raila Odinga. The requirement 
by intemallaw is that the state hosting the peace keepers must consent 
to their introduction. 

Secondly is that all parties must consent and cooperate with the 
peacekeepers if even one party is determined to resume or continue 
fighting it can withdraw its operation and simply so around over or 
through peacekeepers who generally lack both capability to stop them 
there was a possibility of this in Kenya and Kofi Anan threatened to 
withdraw and had left it between the two parties. This is because if the 
peacekeeper attempts to fight he looses his respect and credibility they 
become another group in the belligerent cooperation presuppose that 
all sides want peace to be kept. 

75 Peace keeping is used to refer to mediation process that led to end of violence in Kenya. 
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Thirdly the peacekeeper has a mandate the meaning of this times will 
fleshed out in the cases the peacekeeper must therefore be helping to 
create status-quo that all parties shouldn't prefer violence if any party 
is dissatisfied enough with the status quo it can withdraw its 
cooperation, resume fighting and render the peace keepers irrelevant 
and fighting countries. 

The fourth conditions more controversial and hard to meet. Its that 
peacekeeping is strong Motivation for internal community to act the 
conflict must be important enough to create consensus among the 
major powers concemed that they must act by introducing peace 
keepers but also no major power can have enough at stake that it 
would prefer to sponsor one belligerent against the peacekeeper. This is 
what determines the peace keeper's success76. Kofi Anan success m 
mediating a peace deal in Kenya was faced with the four conditions. 

Alternative depute resolution in Kenya seems to be available during 
group conflict. However from my analysis the government's involvement 
in the conflict situation plays a major role for the workability of ADR in 
a particular scenario. Since not all major conflict are political or land or 
material recourse related which seem to be the major actors in every 
dispute or conflict situation in Kenya, ADR therefore is yet to be 
explored entirely. Much as there are the UNCITRAL laws demonstrated 
in the Arbitration Act, and Kenya is party to the Mrican union on 
peaceful resolution of treaties, there still is a lot to be done to bring 
ADR into the status and quality it deserves. 

It's safe to conclude according to the historical background that the 
mediation process in progress in Kenya still has a lot to do. The civil 
society and other additional stakeholders should be consulted in 
resolving the other aspects of legal form, constitution reform, land 
policies, business inequalities which appear to be the interplay that has 
always caused conflict when combined with political ethnicity. The 
resolution of these issues will determine whether will have lasting peace 
in Kenya or we have the negative peace so that we can always expect 
conflict and therefore enhance the mechanism of ADR so that solutions 
will work. 

The impact of conflict in Kenya demands that government should 
restore security in IDP camps and suspend all resettlement and 
relocation policies until a framework has been agreed by the parties. 
The policy should ensure equal access and distribution of humanitarian 
and reconstruction to all victims of violence. But there will still be an 
imbalance because most of those affected by the violence are kikuyu 
who are always the targets. 

76 The list is derived from staurt book supra no-----. is not exhaustive some scholars have 
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The interplay between equality and justice seem to determine stability 
of any society. Justice may have been partially done and save for 
political arena, Kenya experiences a fair system of justice. However, 
there are equality aspects that come up when there is a trend towards a 
particular bias. Ethnically divided society will always practice the 
policies (theories of inclusion and exclusion) Whenever this happens 
there is a question of equality that those excluded will raise while where 
is inclusion there will be a chain of justice. It can hardly be expected 
that there will be lack of conflict in present Kenya 

4.2 RECOMMENDATION 
Most experts in Kenya have stressed the need to more thoroughly and 
consistently address the problems in Kenya especially the problem of 
capitation for resource such as land, one condition that may need 
immediate address especially after ovaries of the historical path that 
has always been repeated. I strongly believe that society always repeats 
history and or fails to learn fraud history lesions that are readily 
available. 

They may be a mandatory urgent unavoidable demand for Kenya to 
build a culture or reconciliation and peaceful coexistence in place of 
division and exclusion. All stakeholders must work together and 
consult with each other for the sake of easy implementation of peace of 
programme arrived at .There is a sense of awaking response in this 
direction especially by President Mwai Kibaki and Prime Minister Raila 
Odinga. 

Early response to prevent conflicts needs to be taken by the government 
and organizations that enhance peaceful resolutions of conflicts. The 
peace initiative organization should develop a system of early of early 
waming and early response. This should identify certain behaviour 
patterns and signs of implementing conflicts e.g. Language used voter 
pattems media influence as well as population migrations. 

Empowerment and capacity building of local communities should be 
a basic priority of all parties and stakeholders .Kofi Anan during his 
mediation talk stated that it is purely unacceptable that there are 
some districts in Kenya where there is no public servant ,judge, 
cabinet ministers or any government organ . 

This should be combated by civil education that is not politically 
instigated especially concerning the peoples basic rights voter organs 
and land conflicts as well as change some cultural practice that are 
detrimental to development and a source of conflicts . 

It's only though civil education that the local community would cease to 
become targets of political manipulation. Civil education should be 
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carried out not only by government or civil servants but it should be 
carried out in partnership of both stakeholders. 

The role of the media in conflicts should be investigated to ensure that 
they do not fall into conflicts. Proliferations of propaganda by all 
partners and an increase of media on all media (FM) stations-in 
particular stations print , electronic and new media - text messages 
,email internet).This lead to the demolishing of a particular community 
especially in times of conflicts .The media should therefore be trained 
on appropriate investigative and reporting mechanism in situation of 
conflicts so as not to fuel or trigger tension into violence .Accurate 
news presenting vision of peace should be encouraged (9e.g though 
poetry movies popular theatres e.t.c) 

Politicization of ethnicity has been the major undergoing and cause of 
conflicts in Kenya tolerance reconciliation should be encouraged 
.Scholars have expressed profound sceptics about possibilities of 
stable democracy in societies in which ethnicity has been politicized in 
preparation for combating the ethic conflicts and peace building there 
should be a ready mechanism that address resolutions by particularly 
a destined future after understanding the immediate crisis or 
situations and outlining a strategic approach that permits movement 
of crisis to desired change. 

These should be a true and reconciliation commission in Kenya 
address the imbalance and deal with ethic questions .However they 
can not set rules politics in relation to ethnicity since politics is not a 
game of rule therefore it follows a rule of mechanism to resolve 
conflicts should be enhanced. 

Dilemma framing organizes conflict resolution though such tribunals 
should be encouraged The capacity to articulate the central dilemmas 
focusing the people on all sides of a conflict both in terms of 
immediate impasses and long term views of the future. Dilemmas are 
useful non antagonistic mechanisms for retreating the specific concern 
and issues facing people in a given context in a way that creates an 
integrand holistic understanding 

Strategic funding of organization encourages the capacity of pin point 
funding in a way to encourage the movement towards a long term 
peace. Strategic funding is not concerned with amounts of money 
than with quality of focus and centrality of activity to long term 
sustainable if projects process to be generated , it includes human 
institutions as well as flex funds that permit quick responses 
innovation and experimentation 

ADR system enhances and develops human and institutional capacities 
for handling on going conflicts in a setting so that they lead to creative 
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change and interaction rate.77 ADR system assumes conflicts to be a 
normal human experience in all settings but attempts to develop 
appropriate social mechanism for transforming conflicts. 

This enhances the capacity to design and implement specific process 
for handling and responding to critical often violent expression of 
conflicts.7BThe capacity to understand the deeper causes of and the 
factors contributing to protracted violence causes of and indications of 
conflicts should be addressed by providing building blocks for 
designing appropriate response and mechanism within a given setting 
and this should lead to engagement of people , groups and societies in 
articulating and pursuing their visions of a peaceful future. Eventual 
peaceful transitional designs creates a linkage across time frames that 
help people or programmes more from a crisis to long term 
transformation79. 

Transformation should not be viewed as by the goal of individual's .The 
process of peace and conflicts resolution in Kenya could be modelled as 
a narrative interpretation process where two antagonistic group painted 
pictures of each other but each used only the limited colours of its own 
culture palette. Where practical necessity, forced antagonistic to 
continue to interact for instance when they came together in 2002 for a 
joint project that was agreed upon and completed i.e. removal of 
President Moi regime. 

This kind of mutual construction provides the basis not for the erasure 
of differences but for the cooperation and coordination of joint effort 
from a new cultural platform of mutual respect and cultural 
understanding. These therefore demand that systems of alternative 
dispute resolution be enhanced and this will especially help Kenya in 
the future. Finally all organizations that promote ADR should be 
brought into public awareness by efforts to really resolution of conflicts 
being appreciated worldwide 

77 John Paull, peace building sustainable reconciliation in divided societies 2004, United Institute of Peace 
Process press p.119 
78 supra 
79 Ibid 
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