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ABSTRACT
The research mairily talks about the wrongful conviction in Uganda. This specifically
analyses the rights of the convicts, the causes of the wrongful conviction that are
immense in the violation of the rights of the detainees or suspects before convicted,
and as to whether there is substantive proof before th~ conviction or the judgement
is entered.
However, the wrongful conviction

i~

analysed as improper procedure, adjudication

of the matter and miscarriage of justice to the litigant or accused persons. However
is due to the poor information system used to adducing evidence to court, poor
systems in investigation that may be used and most of all the corruption tendencies
in Uganda, where majority of the detainees are convicted innocently as a result of
such. This is so because most want quick judgement in highly contentious matter,
which is irrational.. The research also analyses the rights which are accorded to the
suspects, accus.:d

p~rsons

before conviLt: ').1 and rights of detainees and wrongfully

convicted persons in avoidance Gf miscarriage of justice and promoting justice to all
in Uganda's legal system.
The wrongful conviction is detriri1ental to the innocent persons who may be the
suspects or accused convicted without substantive proof, however, the research
examines the. steps into which the wrongful conviction is controlled and how to do
away with it. The remedies that arc available in case one is wrongfully convicted are
analysed.
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CHAPTER ONE
1.0 Introduction
Wrongful conviction is the basis onto which an innocent person is convicted of a crime
probably without jury, without a fair trial, in other words this can be termed as a
miscarriage of justice. According to the 1995 Constitution of Uganda under Article 28(3),
every person who is charged with a criminal offence shall be presumed to be innocent until
proven guilty or until that person bs pleaded guilty, be given adequate time and facilities
for the preparation of his or her defense, however, this is different in Uganda where even
the innocent are wrongly convicted. 1
An entire criminal justice system can learn from its mistake; just take the case of wrongful
convictions, which, alter coming to light as never before, including due to modern the
technology of DNA .testing, contributed to a wide variety of changes to criminal justice
Uganda. judicial opinion.>, academic research, criminal procedure reform legislation,
changed post6-conviclion standards, new police practices focused on accuracy, new
prosecution practices and

chang~s

to legal education have all flowed from the focus on

innocent.
7

While in decades past it was tl1,1ught ro be rare if not impossible to convict the innocent,
large numbers of exonerations in Uganda have prompted wholesale re-examination of
traditional rules that limited ability to r2.is8 new evidence of innocence. Post-conviction as
well as investigative procedures that did not accurately collect or document evidence.
Indeed similar forces have prompted a range of changes in other countries across the globe.
Accuracy has become an !ncreased in criminal justice. 2 broad areas of research into the
nature of these wrongful
convictions have
influenced the understanding of how law and
.
.
policy can improve accuracy of criminal convictions. 2

1
2

Article 28(3) vfti'.e 1995 Con::itil;.;t;v,1 cf U!Ji:ll1dJ (Js amerdej)
Actually innocence, wrOngly c·o.1victed by 3fl!ty Sh.kk

. 1

1.1 Background of the study
In the area of criminal justice, there has to be accuracy in the criminal proceedings before
one should be convicted. First body of research descriptive research has analysed the
characteristics of known wrongful-conviction cases.
In the past, wrongful convictions were thought to be rare if not impossible occurrences.
justice learned Hand famously called "the ghost of the innocent man convicted" an "unreal
dream." justice Sandra Day O'Connor touted how "our society has a high degree of
confidence in its criminal trials, in no small part because the constitution offers unparallel
protection against conviction of the innocent."
Constituticm~ 1

criminal

pros~dur2

le>Pg reflected traditional v!ew. A classic expression of

those concerns can be f0:md in the U.S. Suprern:; Court's 1993 rulin:; in Herrera V Collins. In
declining to recognize a free standing

cons~itutional

claim of

act~ml

innocence, the court

noted the "disruptive effect that entertaining claims of actual innocence would have on the
need for finality," as expressed in the limitations period that prevent late filing of new trial
motions. But this sentiment extended beyond cases dealing directly with claims of
innocence, as other crimin:1l procedure rulings incorporated a view that reliability and
accuracy of criminal judgments was not of central concern.
For three decades, the Supreme Court has not revisited the factors set out in Manson V
Brathwatt; for examining eyewitnc:.s identifications tainted by police suggestion, despite

decades ofrc.:;e:1rch ::;howin~-th·)'N'fa~!ty this
A second body of 1 tsea:rc~1, l•.:Jth

~-estt::. 3 -

·:C:ie~::tif:.~ 21:~ !~~2."ct

has increasingly foc!.lsed on the cause

of wrongful convictions and what rneci1anism can improve accmacy. Archival and
descriptive resEarch has e·{anlir.c:::d · n::~

_i~.~~t

e)~c::-r_c:·:;tion

ch8.racteristics of

cases] but

detailed evidence became :1ltered or erroneou:. during the inve~tigation and adjudication of
those cases.
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In Uganda, following the provisions of the constitution, a person has to be given a fair
hearing, there should be the trial by jury, one must be informed in the language he
understands best but these rights have been totally violated within the Ugandan legal
system in appr.ehension and conviction of innocent persons causing the miscarriage of
justice. The example is taken from the Nalufenya incident upon the death of AIGP Felix
Kaweesa (RIP) where thousands of people (innocent) were apprehended and detained in
Nalufenya. The research statistics indicate that 90% of the detainees upon the crime
committed were innocent parties 'wrongly convicted by the police. Some of the causes for
wrongful convictions are;.
Lack of proper sources of information upon the crimes, the scene where it has been
committed, the information is inadequate that it can be directly pointing out the principal
offender on the abettor put unfortunately the few people who are near the scene of crime.
Eyewitness misidentifications; psychological research studying eyewitness memory
predated the innocence movement by several decades, and beginning in the 1970s,
psychologists embarked on memory res.earch that would transform our understanding of
human memory.4 They uncovered how something is seemingly benign as a police lineup,
designed to take some care to test the memory of an eyewitness, can actually reshape and
alter an eyewitness' memory. However, the experience of hundreds of DNA exonerees,
whose cases heavily involved eyewitnesses errors, powerfully emphasized the importance
of taking eyewitness memory research seriously and improving the way the lineups are
conducted.
Prompted by the experience of those exonerations and the decades of research, National
Academy of Sciences produced a detailed report in 2014, informed by Neuroscience, social
·science that setout best practices for policing agencies, recommendations for courts and a
research agenda for further eyewitness memory research. Hence the eyewitness
identification procedure use clear, standardized instructions, that they be conducted blind,
so that the administrator does not know which is the suspect, thus one of the facts that may
cause the wrongful conviction.
,

4

Gary Lowell "Eyewitness Identification" in Vol. II of the Present Report
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Flowed forensic analysis; the experience of exonerees, who were freed by DNA testing but
who were (more often than not) convicted base on false or even falsified forensics,
powerful affected the forensic community as welLS
The bulk of these DNA exoneree trials included traditional forensics, not DNA testing, and
much of the evidence was presented in an outright erroneous or overstated manner, or in a
vague manner of the 234 cases, 54% or 126 cases involved invalid, erroneous or concealed
forensics hence this explains the cause of wrongful convictions.
False confessions; in the first 21 years of post-conviction DNA testing, 250 innocent people
were exonerated, 40 of whom had falsely confessed. 6
In just the last five years, there have been 26 more false confession among DNA
exonerations. In general, false confession cases have been concentrated in cases involving a
murder - 20 had been sentenced to death. In the entire of 66 exonerees who falsely
confessed, 42 involved a rape and a murder, 9 a murder and 15 a rape, this is an import
from Brandon L. Garret, contaminated confessions revisited, 101 VAL REV 395,400.
This has been the case within Uganda in criminal justice, where some of the accused
persons are forced by duress and undue influence to give false confessions. The substantive
how on confession in Uganda is covered by Section 23 and S. 29 of the Evidence Act. Lord
Atkins in Swami Vs King Emperor stated that confession must admit in terms an offence or
at any rate substantially the facts that constitute an offence. However, in Anyangu V R; it
was held that a statement not a confession unless it is sufficient of itself to justify the
conviction of the person making it of the offence he or she is being tried. In instances for
the miscarriage of justice that amount to the wrongful conviction based on the false
confessions, the accused persons make confessions under duress or under fear henceforth
amounting to the wrongful convictions.7

5

Evin Murphy "Forensic Evidence", in the Present volume
Brandon L Ganet, The Substance of False Confession, 6 2 STAN. L. REV 105 (2010) GARRET; CONVICTING THE
INNOCENT 1 at 21-44
7
Section 23 and 29 of the Evidence Act Cap 16
6
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The above brief summation on some facts that amount to the wrongful conviction
proceeding as to the rights of persons that have been violated. The 1971 - 79 which was
majorly characterized by the Decrees and Orders from the then President was
characterized by immense violation of man's rights. For instance the trial taken without
jury, convictions based on tribes in other words the Langi people were oppressed due to
the clashes with the Amin's tribe of Kakwa since there were differences between which
were part of the

re~sons

laid down in the 18 reasons that Amin gave to the overthrow of

Milton Obote who was the President. The criminal proceedings and convictions were made
on mercies of the then President against the one tribe which created the wrongful
convictions without having known or substantially proved the accused beyond reasonable
doubts.
In the book of Central Park Five by Sarah Burns on the story of the white man in America
shoots the black man and he is left to move freely without being convicted of the crime
committed. The study lines on how the black or African -American people are convicted
without having committed even serious crimes. This came up with a slung which says
convicting 20 innocent black men in America is better than convicting one white American.
This based on the tribe and racial lines has seen the growth of wrongful convictions in
Uganda and across the globe.
In the case of Uganda Vs Barespeyo Mpaya (1975) HCB 245; it was stated that a
miscarriage of justice occurs whereby a reason of a mistake, omission or irregularity in a
trial, the appellant has lost chance of acquittal which was otherwise open to him. This
amounts to a wrongful conviction.

1.2 Statement of the Problem
Prolonged and unresolved criminal injustices like wrongful convictions in Uganda's legal
system and around the globe have been a high violation of the constitutional rights of man
and citizens. This has led to the suffering of people or may be others on or death row
accused of crimes they did not commit.

5

a) How to find the proper and clear procedure to the substantive justice that man requires
in order to undo the disease of wrongful conviction.

1.3 Objectives of the study
The broad objective of this study is to critically analyse the cause of wrongful conviction
and miscarriage of justice. The specific objective of the study
(a) To undertake the critical look at the historical study of the criminal justices in
Uganda.
(b) To analyse the defects within the Uganda's legal systems that have led to the
wrongful convictions.
(c) To examine the main features of the legal instruments relating to the resolutions of
the wrongful convictions and the miscarriage of justice. To what extent have those
instruments applied?
(d) To examine the effects of the wrongful convictions and the evil it creates to the
victims of that circumstance.
(e) To analyse on the measures on how the miscarriage of justice and wrongful
conviction can be controlled and eliminated in the Uganda's legal system.

1.4 Hypothesis
The wrongful conviction of the people or the accused persons has intensely created the

vast outbreak in Uganda. The miscarriage has greatly led to unfair and violation of the
constitutional rights of man in Uganda, this has led to high crime rate in Uganda.

1.5 The scope of the study
The study covers the period from 2000 - 2019. The year 2000 is important for the purpose
of this study because it is a year when there was a vast insurgencies of Kony in Northern
Uganda, to which most of the rebels caught or apprehended were wrongly convicted and
killed without having put them to trial and coming to the knowledge as to why the joined

6

the rebel group. Some were kidnapped as kids to which they needed a rehabilitation and
may be others served upon the mercy of their leader due to fear of their lives they had to
abide by Kony's rules.

1.6 Synopsis
Chapter One covers the introduction, background to the study, statement of the problem,
objectives of the study, hypothesis, scope of the study, synopsis, significance of the study,
literature review and methodology.
Chapter Two discusses the rules of nature justices the extent of wrongful conviction and
miscarriage of justice examines legal causes and the consequences of the wrongful
convictions.
Chapter three discusses the mechanism onto which the wrongful convictions and the
miscarriages of justice can be controlled. The measures to undo the demerited convictions.
Chapter Four identifies the findings related to the wrongful conviction and miscarriage of
justice, it also covers the conclusion and the recap of the findings of the work, this chapter
also covers the recommendations basing on the findings made.

1. 7 Significance of the study
The study focuses on the· various ways the wrongful convictions in Uganda can be solved
and done away with. This focuses on the protection on the constitutional rights of man in
Uganda, eliminating the unfair jury to a man in the eyes of justice.
The study is also vital because it awakens the people of Uganda on knowing their rights and
how they can be enforced and protected by the law enforcement agencies like the Police
Forces, Uganda People's Defence Forces, Prisons and so oh.
The study is also in the field of research and study in that people or the students in the
coming generation shall make study upon for the purposes of academic excellence to be
imparted on the law students.

7

1.8 Literature Review
The human kind has. faced the phenomena of wrongful conviction. and this miscarriage of
justice for quite along time, therefore a number of the literature exists on the subject of the
study. The 1995 Constitution of Uganda is an important literature that talks of the rights of
man and citizen, the books of the French authors of the 1789 French Revolution like the
"social contract" written by Jean Jacques Rosseau which stipulates that man is born free,
and has the right that no other man shall violate. Some of those rights were the right to jury
and fair hearing, which reflects in the 1995 constitution and led to the coming or drafting of
the Declaration of the Rights of man and citizens which substantially was relevant to be
considered in the UN Charter. The other literature based on in the study are Actual
Innocence; five days to execution and other dispatches from the wrongly convicted by
Barry Sheck, Peter Neufeld; in this book, it discusses that an entire criminal justice system
can learn from its mistake, it takes the case on the wrongly conviction which also has come
to light even where there is increasing technology of DNA testing, contributed to a wide
variety of changes to criminal justice in Uganda; other books relied on the Central Park Five
by Sarah Burns, Anatomy of Innocence; Testimonies of the wrongfully accused by Laura
Caldwell, just mercy by Bryan Stevenson, Atonement by Ian McEwan. These books discuss
the wrongful conviction and are one I relied on during the study. Others are the cases or
judicial precedents which were written on the miscarriage of justice like the case of Uganda
V Borespeyo Mpaya (1975) HCB 245;the MCA or the Magistrates Court ActS. 146 upon the
unnecessary charges on the attempts, it stipulates were a person is charged with having
committed an offence, it is necessary to add a count for attempt to commit the same since
he can be convicted of attempt.

1.9 Methodology
The researcher examined the existing literature on the subject under the study, upon this,
relied upon the analytical approach in the study. Analyzing the hierarchy of the criminal
justice to the adjudication of the case which may lead to the wrongful conviction, pointing
out the scamishes ion wrongful conviction and miscarriages of justice in the criminal
proceedings.
8

However, the gathering of data also required the researcher to go to the field to find out
what are the causes and the measures to be put in place to rectify the challenges. This
involves moving to the criminal justice departments for the making of research. The
researcher also gathered information from the library on the subject under the study.
During the field studies, the researcher applied the questionnaire approach to the main
advocates of justice, the judge who adjudicate the criminal matter, as well the prisoners to
whom the adjudication is made against which involved interviewing them and gathering
reliable primary information on the subject of the study.
The purpose for visiting or going to the laws was to gather the primary and reliable source
of information, to find out the problems, the causes and how it can be done away with by
the people of Uganda in finding a better place in this country to live.
The researcher made the adequate use of the Kampala International University Library,
Law Development Centre Library, Malcerere University Kampala and other information
gathered from the actual visit to the field.
This is where the literature about the subject matter was gathered and got from.

9

CHAPTER TWO
THE LEGAL APPROACH TO THE UGANDA'S LEGAL SYSTEM AND CRIMINAL
DEPARTMENT

2.0 Introduction
Supreme Court Justice Harry Blackman in 1994, "from this day forward, I no longer shall
tinker with machinery of death." He added that "Human error is inevitable and" our
criminal justice system is less than perfect." What about, "the case 6f 11 year old girls raped
by 4 men and then killed by stuffing her panties down her throat," Justice Antonin Scalia
rage in response. "How enviable a quiet death by lethal injection compared with that" an
import from the case of Collins V Collinsa.
The law is generally divided into substantive and procedural law; substantive law defines
the rights, duties and liabilities, while procedural law regulates the conduct of proceedings.
The application of criminal proceedings is wholly dependent on understanding the general
principles of criminal law as a whole such as definition of a crime, ingredients of an offence
or the criminal mind (mens rca). Ugandan criminal Justice system is by its nature an
adversarial and accusational model. Criminal procedure must balance the suspect's!
accused's rights and the country's interest in a speedy and efficient trial with the desire for
justice. Therefore the roles of criminal procedure are designed to ensure that the suspect's!
accused's rights arc _Protected. These are recognized by the 1995 Constitution of Uganda9.

2.1 Institution of the charges/ criminal prosecution
Prosecutors are responsible for the enforcement of all existing law as well as proposing
new laws or amending old ones when necessary. If the Iavv defines crime but not persons
who violate the law are not prosecuted, then the law itself has no meaning Equality before
the law and equal treatment by Jaw is one of the fundamental human rights under our
..

constitution and the prosecutors must ensure it is upheld, and all those who violate the law

8
9

510 US 1141, 1145 {1994) Blackman, J
Article 28(3) ·
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must be held accountable, be they police officers, government officials, or ordinary citizens,
just as all those who seek redress before the law must be treated equally.

2.1.1 The Directorate of Public Prosecutions
The office of the Directorate of Public Prosecution is established by the Constitutionlo and
is headed by a public officer in whose charge is placed the control of all criminal
prosecutions in Uganda. The state is therefore the prosecutor in all whether the
proceedings have been initiated by a complaint and the prosecution conducted by a private
individual.
The functions of the Director of public prosecutions are set out in the constitution as;
(a) to direct the police to investigate any information of a criminal nature and report to him
or her expeditiously.
(b) to institute criminal proceedings against any person or authority in any court within
competent jurisdiction than a court martial
(c) to take over and continue any criminal proceedings instituted by any other person or
authority.
The Director of public prosecution is state counsel in criminal matters in the country.
He/she can give advice to the Police or other government departments with regard to the
prosecution of any person.

2.1.2 Initiation of criminal proceedings
The process of initiating the criminal process is usually by the victims of crime or the
person feelings offended or aggrieved by the crime. The person sets a criminal law in
motion by making a report to police or local authority or the magistrate in the area. This is
found at S.42(1)(c) and S.42(3) of Magistrates Court's Act.
Access to justice principle demands that any person should be allowed and given all the
facilities to move the machinery of law against the alleged culprit in order to detect and
10

Article 120(1)
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punish such offenders. The initiation of criminal proceedings should encouraging the
citizens to invoke the legal process at the police which is facilitated to achieve the duty of
keeping law, order and peace.
In many cases, the complainant may not have the necessary means, nor the skill and
capacity required for the prosecution of such suspect.
Therefore, this process by itself will not be adequate to make the administration of criminal
justice really effective and that is why the office ofDPP is allowed to take over and continue
any criminal proceedings instituted by any person or authority.
However, great discretion is necessary when police have no personal knowledge of the
alleged offence. In many cases, it is better to apply for a warrant or summons.
Likewise, whenever police take action on the complain or information of a private person, a
signed statement should be obtained from him/ her if possible, ·so that the grounds for
police action may be readily substantial in their conduct is subsequently called into
question.
This is a safeguard against haphazard arrests without sufficient evidence to justify arrests
innocent person who may be victims of mere misunderstandings without any criminal
element.
In general terms, it should b the duty of every citizen to report to the authorities any crime
which he/she knows to have been committed. This would considerably facilitate the
detention of crime and enable the authorities to combat crime more effectively.

2.2 The trial procedure, prosecution and defence
2.2.1 Introduction
When a criminal offence has been reported, the competent authority commences the
criminal process by investigating the circumstances. In this phase, relevant evidence is
collected and preserved for a possible trial.

12

However, the burden of proof lies on the prosecution to prove the accused person beyond
reasonable doubt, that he is liable for the crime committed. Where the accused person goes
to the home where his wife was after the misunderstandings. The accused went with the
.

.

gun with intention to finish his life if the wife does not come back to his home. In the
process where he was crying mentally worn out he could not notice how he was holding
the gun (pistol) in the process of shooting with intent to shooting himself, the gun was
pointing at the wife hence shot-dead the wife. The defence raised was that it was a mistake
but the burden was on the prosecution to prove beyond reasonable doubtsll.

2.2.1 Disposal without full trial
Where the criminal proceedings are initiated, they may not necessarily lead to a full fledged trial resulting in the judicial determination of the guilt or innocence of the accused.
It may not be expedient to allow the criminal process to run its full course.
This may arise from different circumstances that may halt the criminal proceedings
through reconciliation, withdrawal of suits, dismissal for non-action, and death of the
accused, etc.

2.2.2 Trial procedure
When accused person appears before a court for his trial, the substance of the charge
should be stated to him b.y court and he should be asked to plead to it, i.e., he must be asked
whether or not he admits the truth of t!le charge against him. Just as the court must ensure
that the charge is properly la~d, it is also the duty of the court to explain the charge to the
accused so that he knows what offence he is pleading to. In this High .Court this part of the
proceedings is referred to as arrangement. The arrangement is simply by calling of the
prisoner to the bar by name, obviously, to ensure that the person before court is the correct
person; reading the indictment to him and asking him whether he is guilty or not.

11

Woolmingtoh Vs DPP
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If he admits the truth of the charge his answer should be recorded as nearly as possible in
words used by him and, if there is more than one accused, the plea of each should be
recorded separately.
The court should the record the plea of guilty and convict him accordingly. If the accused
pleads not guilty, a plea to that to that effect should be entered and the court must proceed
to near the evidence for the prosecution - S. 124 of MCA. Silence on the part of an accused
person is no admission of guilty, so that if he refuses to plead the charge, a plea of not guilty
should be entered and the trial can proceed.
But accordingly to S.116 of MCA and S.60 of TIA (Trial on indictment Act) if the accused is
mote by reason of unsoundness of mind or is unable to understanding the proceedings, the
court should proceed in the manner provided under the MCA. Under S.154 of MCA and 55
of the TIA the accused has a right to be defended by an advocate for he so wishes. The
prosecutor leads the evidence for the prosecution by examining his witnesses in-chief and
the accused or his advocate is entitled to cross-examine a prosecution witness at the end of
the testimony.
Ordinarily evidence at a trial in the High Court must be given in the presence of the accused
who is entitled to be present except where he does not conduct himself properly. It is
usually taken down in writing and except in petty cases tried under the MCA, it must be
recorded in full. The accused has the right to hear all the evidence both for the prosecution
and defence. In R Vs Suke d/o Samwe and others (1947) 14 EACA 134: The three
appellants were jointly tried and convicted of murder. During the trial and after giving
evidence in his defence the second appellant sought leave to call, at a later stage, a witness
to testify on his behalf. The trial judge granted leave and instead of adjourning the case
proceeded to hear the defence for the third appellant. He convicted both the 1st and 3rd
appellants and deferred sentence until the completion of the second appellant's case. It was
held that in joint trials all accused persons have a right to hear all the witnesses for the
defence, to cross-examine them and address the court on the evidence of all such
witnesses. According to the Court of Appeal the irregularity was
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in~urably

f;-ttal as it may in

fact have occasional a miscarriage of justice. Accordingly, the entire proceedings were
declared a nullity.
Except where it is expressly provided, in law no particular number of witnesses is required
to prove a fact that is to be proved (S. 132 of Evidence Act). But before convicting on the
evidence of a single witness the court must satisfy itself of the truthfulness of the witness
and that there no danger in acting on such evidence. This was held in Abdulla Bin Wenda &
Anor V R [1953] 20 EACA.
Clearly, there are

~ertain

offences which are committed in circumstances where the

possibility of mistaken identity cannot be ruled out and the danger of convicting on such
evidence is great if the guilt of the accused is sought to be proven by the evidence of a
single witness.
The trial court must first warn itself. of the danger of convicting on such evidence, this is
seen in F. Liking & Another Vs Uganda MoB 53/68. Having done so the court should not
base its decision mere on the truthfulness and reliability of the witness. As was pointed out
in the case of Kiwanuka & Anor V Uganda [1977] HCB 1; a witness may be truthful and his
evidence apparently reliable and yet there is still the risk of an honest mistake, particularly
in

identificat~on.

In such cases, it is necessary to look for some other evidence pointing to

guilt, showing that the evidence of identification is free from the .possibility· of error. An
extract from Criminal Procedure in Uganda by Francis Ayume.
According to the criminal law in Nigeria by Ifeolu John Koni, Ph.D; Page 85. One basic
philosophy in criminal law is that it is better that ten guilty men should escape punishment
that one innocent man should suffer. Thus the law imposes a stringent onus on the
prosecution to prove al the required elements of an offence before it can secure conviction.
Even in cases where strict liability is imposed, the prosecution still bears the burden of
proving the physical elements (actos reus) of the offence and the fact that it was the
accused person that committed it. Needless to say, that it is not the requirement of the law
that a person should be punished of an offence the commission of which has not been
proved or that has not been traced to him.
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As a general rule, the person who alleges or asserts must prove that which he alleges or
asserts as the rule laid ]alice Ltd Vs Owoni boys [1995] 4 S.C N.J 256; This is applicable to
both civil law and criminal law. This notion is in two senses; First, it is used to describe the
duty placed on a party to prove his case to the standard set by law (in Civil law, it is by
preponderance of evidence while proof, in criminal law, must be beyond reasonable
doubt), thereby convincing the court that the facts which make up his case are true and
have been established to warrant the judge giving a verdict in his favor. This is referred to
as the legal burden of proof.
Second, refers to the duty imposed by law on a party to produce sufficient evidence of a
particular fact or issue that will enable the court or tribunal to rule in his favor. This is
known as evidential burden of proof.
It is the prosecution that bears the legal burden, for the reasons already stated. Usually, it is
the prosecution that asserts the affirmative of the issue of the guilt of the accused person.
The burden lies on it to prove same to the standard set by law beyond reasonable doubt. If
. the prosecution fails to discharge this burden, the accused person will be entitled to
discharge and acquitted. In Ani V State [2009] 16 N.W.L.R (Pg 1168) 443; The appellants
were arrested, tried and convicted by the trial court for the offence of armed robbery. In
the course of the trial, the witness called by the prosecution gave contradictory evidence.
The appellants also raised a defence of alibi which the police did not investigate. The trial
court nevertheless convicted and sentenced them to death by firing squad. They appealed
to Court of AjJpeal which affirmed both their conviction and sentence. Dissatisfied with the
decision of the Court of Appeal, they further appealed to Supreme Court, allowing the
appeal, in or unanimous decision, the Apex Court Per Tobi JSC at Page 457 - 458,
paragraphs F - B held thus, the burden of proof of commission. of an offence is on the
prosecution and its beyond doubt ......, the onus is on the prosecution to prove all elements
which go to make up the offence. If it fails prove any of them, the accused is entitled to an
acquittal and if, inspite of that he is convicted, he is entitled to have the conviction quashed
on appeal."
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2.2.3 The Remarkable causes of wrongful conviction in Uganda
According to Reforming Criminal Justice, the following factors are laid down.
Prosecutorial misconduct; an innocence project study found that 37% of the DNA
exoneration cases involved the suppression of exculpatory evidence, 25% involved the
knowing use of false testimony and

~1%

involved the undisclosed use of coerced witness

testimony (Barry Sheck, Jim Dwyer & Peter Neufeld, Actual Innocence (1st edition, 2001).
Subsequently, those allegations regarding concealed evidence resulted in 24% of those
convictions being overturned, this is an import from Emily M. West, The Innocence Project,
Court Findings on Prosecutorial Misconduct.
A similar pattern can be observed among death-penalty cases generally, and not just these
that eventually resulted in exonerations from death row, in which as many as one-fifth
resulted in

reversal~

due to concealed exculpatory evidence that came to light years after

the conviction and death sentence.
Of course, evidence that is not disclosed to the defence (and perhaps not even to
prosecutors) may never come to light. We have no way of knowing just how common such
discovery and constitutional violations are in practice. Indeed most cases are plea bargained and discovery may be more informal and limited: Plea-bargaining and its largely
unregulated procedures itself contributes to wrongful convictions 12.
Guilty pleas by the innocent may often go undetected, including because persons who plead
waive their rights to appeal or post-conviction review and they may be barred from later
obtaining exculpatory evidence such as DNA.
Each of those

studie~

- showing how serious discovery violations occur in high-profile

wrongful convictions and in mcst serious capital cases, and how innocent people fee l
pressure from prosecutors to plead guilty - lends support to further work aimed at
improving criminal discovery and the adjudication process.

12

Albert W. Alschuler, A Nearly Perfect system for Convicting the Innocent, 79
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Appellate and post-conviction litigation; an earlier study of appellate and post conviction
litigation by DNA exonerees found that court opinions written before DNA exonerated the
individuals concluded with some regularity that errors asserted by the later - exonerated
defendants were harmless or otherwise failed to demonstrate prejudice because of
"overwhelming evidence of guilt" an extract in Brandon L. Garrett, judging innocence 108.
Evidence of innocence sufficient to persuade judges and executive actors to grant relief
rarely surfaces until many years after convictions become final and initial rounds of postconviction review are exhausted. Almost one-third of the. first 20 people exonerated by
DNA brought such claims (Garrett; convicting the innocent). They rarely succeeded,
although about half of the exonerees who did obtain reversal of their convictions before
they were exonerated by DNA testing did so based in part on prosecutorial misconduct and
concealed exculpatory evidence.
False confession as earlier was discussed is also a cause of wrongful conviction. In the first
21 years of post-conviction DNA -- testing, 250 people were exonerated, 40 of whom had
falsely confessed (The substance of false confessions by Brandon L. Garrett). In just the last
5 years, there have been 26 more false confessions among DNA exonerations.
In general, false confession case$ have been concentrated in cases involving a murder- 20
had been sentenced to death. In the entire group of 66 exonerees who falsely confessed, 42
involved a rape and murder, 9 a murder and 15 a rape. The cases invariably involved
lengthy interrogations that took place for more than three hours, with few exceptions.
Second, many exonerees waived their 'Miranda" rights when they were questioned by the
police. Third 94% of false confessions by DNA exonerees to date were contaminated by
allegedly "inside" information. Almost without exception, these confession statements with
crime-scene details, which in retrospect, could not have been known until the individuals
being questioned learned of them from law enforcement.
Eyewitness misidentifications; psychological research studying eyewitness memory
predated the innocence movement by several decades, and beginning in the 1970s,
psychologists embarked on memory research that would transform our understanding of
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..
human memory. 1 3 They uncovered how s'omething is seemingly benign as a police lineup,
designed to take some care to test the memory of an eyewitness, can actually reshape and

•

alter an eyewitness' memory. However, the experience of hundreds of DNA exonerees,
whose cases heavily involved

eyewitness~s

errors, powerfully emphasized the importance

of taking eyewitness memory ressarch seriously and improving the way the lineups are
conducted.
Prompted by the experience of those exonerations and the decades of research, National
Academy of Sciences produced a detailed report in 2014, informed by Neuroscience, social
science that setout best practices for policing agencies, recqmmendations for courts and a
research agenda for further eyewitness memory research. Hence the eyewitness
identification procedure use clear, standardized instructions, that they be conducted blind,
so that the administrator does not know which is the suspect, thus one of the facts that may
cause the wrongful conviction.
Flowed forensic analysis; the experjence of exonerees, who were freed by DNA testing but
who were (more often than not) convicted base on false or even falsified forensics,
powerful affected the forensic community as well.14
The bulk of these DNA exoneree trials included traditional forensics, not DNA testing, and
much of the evidence was presented in an outright erroneous or overstated manner, or in a
vague manner of the 234 cases, 54% or 126 cases involved invalid, erroneous or concealed
forensics hence this explains the cause of wrongful convictions.
f

(

.

False confessions; in the first 21 years of post-conviction DNA testing, 250 innocent people
)

were exonerated, 40 of whom had falsely confessed.15
In just the last five years, there have been 26 more false confession among DNA
exonerations. In general, false confession cases have been concentrated in cases involving a
murder - 20 had been sentenced to death. In the entire of 66 exonerees who falsely
13

..

Gary Lowell "Eyewitness Identification" in Vol. II of the Present Report
14
Evin Murphy "Forensic Evidence", in the Present volume
15
Brandon L Ganet, The Substance of Fa lse Confession, 6 2 STAN. L. REV 105 (2010) GARRET; CONVICTING THE
INNOCENT 1 at 21-44
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confessed, 42 involved a rape and a murder, 9 a murder and 15 a rape, this is an import
from Brandon L. Garret, contaminated confessions revisited, 101 VAL REV 395,400.

Conclusion
To prevent inevitable errors, we must invest in getting criminal investigations right, not
just in death-penalty cases, but in all cases relying on confessions, eye witnesses, forensic,
informants and the rest. Our criminal justice system is less than perfect, but even without
the death penalty, the same challenges remain. We must take measures to protect against
wrongful convictions. What practical, accuracy-enhancing measures have been identified.
This shall be discussed in Chapter 3 broadly, interrogations should be videotaped in their
entirety and not just confession statement itself, information testimony should not
normally be allowed without written police policies set
ineffective assistance of counsel is an epidemic problem.
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concerning their use and so,

CHAPTER THREE
3.0 LEGAL FRAME WORKS ON THE RIGHT AND THE PROTECTION OF THE ACCRUED
OR DETAINEES OR SUSPECT.
3.1 Introduction

In Law, an arrest is a deprivation of liberty for the purpose of compelling a person to
appear in court to answer a criminal charge. An arrest differs from a stop and search or
questioning since it involves not only a detection but also an actual taking into custody.
It's therefore a point at which the enforcement also of law mail clash with, but takes
precedence over, a claim to individual liberty. According law of arrest must harmonize the
competing claims of law enforcement and individual liberty, which may not be familiar
within the relevant legal rules.
For the protection of the individual liberty, there are various legal instruments which are
both internationally binding and national that provide for the rights of the detainers or
accursed suspects and so on. This is one way it provides for pathway to prevent wrongful
conviction.
3.2 THE UNITED NATIONS DECLARATION OF RIGHTS OF A MAN AND CITIZENS
WWW./USIP.ORG)

The Declaration of the rights of man and citizen is the legal instrument of the United
Nations that legally binds internationally all nations that subordinate and signatory to the
United Nation. This provides for protection and the rights of the detainees, accused persons
and suspects. Therefore, the rights are land below.
3.2.1 Right to equality before the law and the court.

The entire accused person shall be equally before the law hence none shall be above the
law. Article 54 of the United Nation declaration of rights of a man and citizen provides for
the rights man to equality. The guarantee contained in this paragraph derives from number
of international and region human rights treaties. It is express in an Article 26 of the
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International Convention of Human Rights, Article 3 of African . Charter of Human and
People's Rights. Equality before the law relates to the equal treatment of person in the
application and enforcement of law. Applies to all public officials including judges,
prosecutors and policing officials and requires they treat all persons equally. However
paragraph 2 the of the quality before the court is a subset to general rights to equality and
comes from Article 14(1) of the international convent on civil and political rights. Article
S(A) of the International Convention on the Elimination of all forms of Racial
Discrimination.

3.2.2 Right to freedom for discrimination
No person may be discriminated against grounds such as sex, race, colour, language,
religion/ belief, political or option sexual orientation, national, Ethical or social origin,
weather, birth and other status. 1 6The right to freedom from discrimination applies more
broadly than just in the context of the criminal justke system, however, in this context; it
refers to freedom from discrimination from both in the criminal law and in operation of
criminal justice. The right to non discrimination found the universal declaration of human
rights (article 10), the International Convention Civil and Political Rights (Article 26)
There are also other two treaties dedicated to the treatment of the non discrimination, the
International Convention on the Elimination of the all forms of racial Discrimination,
The United Nation Human Rights Committee has stated that the determinant of whether a
distinction is discriminatory is vvhether it's "reasonable and objective" and whether its aim
is to achieve a purpose that is legitimate under the covenant.
European Court of Human Rights has added to this that there must be a reasonable
relationship of proportionality between the different treatment and the aim pursued.

3.2.3. Presumption of innocence.
All people shall be presumed to be innocent until proven guilty in accordance with
applicable law, provided under Article 56 UN Declaration of Rights of Man and Citizens.
16

Article 55 of UN declaration of rights of man and citizen
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The presumption of innocence is contained in International and Regional instruments such
as the Universal Declaration of Human Right under Article 11, International Covenant on
Civil and Political Right under Article14(2) and others. Guilt cannot be presumed before the
prosecution proves ·a charge beyond reasonable doubt, and the principle applies until the
judgment is made final as defined in Article 266 of the MCCP. There are a members of the
ways in which the presumption of innocence can be protect. First, according to the United
Nation Human Rights Committee, the presumption is breached where public official
prejudge the outcome of the trial public official include judges, prosecutors, the police, and
government officials, all of whom 1:1ust avoid making public statement of the guilty of an
individual prior to a conviction or after an acquittal.
According to European Court of Human Right in case of Worm Vs AustriaP it's permissible,
however, for the authorities to inform the public of the name of a suspect and that the
person has been arrested or made a confession, as long as the person is publically declared
guilty.
A second element in protecting the presumption of innocence relates to the burden of proof
the burden of proof refers to when party will have the burden of proving a particular fact
or set of fact. In order to protect the presumption of innocence, the burden of proof should
be on the prosecution to prove the guilt of the accused rather than on the accused to p:-ove
his/her innocence.

'

A third way, in which the presumption of innocence, can be maintained relates to how the
suspect or accused person is presented. A suspect or accused person should not be made to
look like a guilty by being caged or shackled in the courtroom or forced to appear in court
wearing a prison uniform or with his or her head shaved. If possible the accused should be
allowed to dress in civilian clothes for duration of the trials. The presumption of innocence
wills not be violated where accused persm1 needs to be handcuffed or restrained to prevent
his or her escape or to maintain the general security for the courtroom .

.
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Application No. 93/1996/702/894 (August 29, 1997) paragraph 52).

2 -,

"

In addition to these guarantees, it is important that prior conviction of the accused not to
be disclosed to the court in the course of the trial, a disclosure that might unduly influence
the decision of the judge and consequently violate the presumption of innocence. Prior
conviction may be considered, however, at a having on penalties conducted once an
accused person has been found of guilty of criminal offences. A person's right to
presumption of innocence may be violated not only leading up to and during a trail but
also, if the person has been acquitted, afterward, where a person has been acquitted, it is
important for public officials not to make any statements suggesting that the person should
have been found guilty.
The presumptions of innocence is linked to many other fair trials, for example: the
presumption of liberty found in Article 169 of the MCCP stems from the presumption of
innocence, as does the right to trial without undue delay and right of a detained person to
trial within a reasonable time or release.

3.2.4 Privilege against selfincrimination and the right to silence
No person may be compelled to testify against himself or herself or to confess guilt.
No negative inference maybe derived from a person failure to testify against himself or
herself or to confess guilt under Art. 571s.
The right not be compelled to testify against oneself and the right net to confess guilt are
expressed in Art. 14(3) (g) of the International Convention Civil and Political Rights, Art
8(2) (g) and 8(3) of American Convention Human Right and Principle 21 of the Body of
principle for the Protection of all Persons under any form of detention or imprisonment.
While these rights are not expressly provided for in European convention of Human Right
and Fundamental Freedomo has declared that the rights not be compelled to testify against
oneself and the right not to confess guilt are implicit i.n the right to a fair trial set out in Art
6(1) of the convention.

•.
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The right not be compelled to testifY against oneself and the right not to confess guilt
include two element; the right to freedom from self incrimination and right to silence.
These components are related and at times overlapping, but they are distinct. The right to
silence encompasses only oral representations made by person and refers to a person's
right not to make oral statements to the police or any other criminal justice actor during
the investigation a criminal offence. The freedom from self incrimination is broader in
scope and refers to both oral representation and to the provision of any materials that may
tend to incriminate a person.
Under international human right law, what is excluded from ·the freedom from self
incrimination investigation are

materials that may tend to incriminate a person, are

materials that legally obtained from accused under compulsory powers of criminal
investigation such as breath, blood and urine samples and bodily tissue for the purpose of
DNA testing.
The right to silence is recognized as absolute in many states. In addition, under, the
International Human Rights Convention, there is no limitation placed on this right. In some
domestic jurisdictions, sti::tutory provision have been included to the effect that a person
has the right to silence and the freedom from self incrimination, but if the person does not
provide the information to the authorities or at a trial, then adverse influence may be
drawn from the failure to provide information. The case law on such limitation on the right
to human right, under cases such as Funke Vs France 19, the European court has stated that
the freedom from self incrimination is absolute.
.

.

.

In the case of Saunders V United Kingdom 2 o, the court stated that self incrimination was an
absolute right and even applied where the compulsion to testifying n~sulted b the giving of
the exculpatory evidence.
On the other lnnd, in case of Murray V United Kingdom, the European Court dealing with
both the right to freedom from self incrimination and the right to silence, deemed that law
19

.

application No. 10828/84, judgment/ February 24, 1993) paragraph 44)

20

Application No.19187,judgernent, (December 17,1996) paragraph 71
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that drew adverse inference from an accused person's silence did not violate the European
Convention because the inference were not decisive to the finding of criminal
responsibility.
The draft of MCCP was firmly of the view that the right to silence and the freedom from self
incrimination should be recognized as absolute and unqualified rights under the MCCP.
Part of rationale for this view is the fact that where a person's right to silence is of is
compromised, allowing adverse inferences means that the silence of a person is taken as
an admission of guilt and thus the person's right to the presumption of innocence is
violated.

3.2.5. Right to freedom from coercion, duress threat, torture or cruel, inhuman or
degrading treatment.
All persons shall have the right to be free from and form of coercion, duress or threat,
duress.
All persons have the right to be free from torture, threat of torture or any form of cruel
inhuman, or degrading treatment or punishment provided under Art 58 of UN Declaration
of Rights of man and citizens.
The right to freedom from coercion, duress, or threat is related to the right of freedom from
self-incrimination and the right to silence set out in article 57 of the MCCP, Article 14(3) (g)
of the International· covenant on Civil and Political Right, and Principle 21 of the Body of
Principle for protection of all persons under any form of detention or imprisonment.
The right to freedom from torture or cruel, inhuman, or degrading treatment stems from a
number of ir.ternationa! ir,strume!1ts, including the Universal Declaration of Human Rights
(Art. 5), the !ntern-atinnal C0r.vention on Civil and Political Rights (Article 7), and the
Convention on the Rights of the child (Art. 37).
Unlike other right such as right to privacy or the right to freedom of expression, the right to
freedom from torture or cruel, inhuman or degrading treatment is an absolute right. This
means under no circumstance can person's right to freedom from torture be violated.
26

, According to the United Nations Human Rights Committee, the prohibition of torture
"allows of no limitation"Zl
In 1984, a convention was draft and signed specifically on this subject, United Nations
Convention against Torture and other cruel, inhuman or degrading treatment or
punishment. The meaning of torture is spelled out in

A~t.

1 of the Convention as the

infliction of severe pain or suffering,· for numbers of purposes listed in the convention at
the instigation of or with the consent or acquiescence a public official or person acting in an
official capacity. The issue of what constitutes torture or cruel or degrading treatment has
been a subject to debate. ·
Some commentators view torture as an aggregated form of cruel, inhuman, or degrading
treatment while others bodies such as UN Human Rights Committee view them as
synonymous.
Torture or cruel, human or degrading treatment may be either physical or mental. Many
people wrongly believe that such treatment involve physically acts.

3.2.6. Right to an interpreter . · .
A suspect or. an 2ccu·s~d has a right to the free. assistance of an interpreter if he/she cannot
understand or speak the language i.1~ed in the court. [Article

s9 of the

United Nations

Universal Declaration of the Rights of Man and Citizen]
Interpretation is the oral conversion of information from one language to another: It is
related but different from transl::~tioris, which involves converting a written document from
one language to another. The right to an interpreter is granted in Article 14(3)

of the

International Convention on Civil and Political Right, Article 6(3) (e) of the European
Convention for the Protection of Euman Rights and Fundamental Freedoms.
In practice, howeve~·; the right to translation has been found to be an inherent in the right
to an interpreter.
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General Comment No. 20, paracraph 3
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The right an interpreter should be available at all stages of criminal proceedings. Art
172(3)(i) Requires that when a person is arrested, he or she is entitled to an interpreter
and to such translation as are necessary to meet the requirement of fairness. According to
the General Comment No.13 of UNHRC, the right to an interpreter should be available to all
people who do not speak understand the language of the court including nationals and non
nationals (paragraph 13) International Human Right Law does not require that a person
who understand or speak the language of the court be provided with an interpreters where
he/she would prefer to speak another language, for Example, his/her native language, an
extract of comment of United Nations human right committee in Bihan V France
[Communication 221/1987] and Barzig V France [communication 327 /1988) , UN
Document CCPR /C/4/327 /1988 at pg 92, nor does it provide for the right to speak or
understand the language being spoken in the court.
Therefore where a person meets the requirements of being able to speak or understand the
language being spoken in the course of criminal proceedings, hejshe will not be provided
with an interpreter.
The right to interpreter is related to the right to defend oneself personally or through
counsel under Article 65 a:Jd the right to prepare defense. According to the United Nations
Human Rights Committee in General Comment No.13, the right to an interpreter is of parse
important incase n which ignoran-:e of the language used by the court or difficulty in
understanding may constitute a major obstad~ to the defence.

3.2.7. Right to preparation of defense
An caused has the right to adequate time for the preparation of the his/her defence [Article
61 of the United Nations. Universal Declaration of rights of man and citizen. The right to
adequate time and facilitate for the preparation of the accused defence is contained in
Article 61 (3) (b) of the international convention on of the civil and political right, Article 8
(2) (c) of the American Convention on Human Rights and Article 6(3)(b) of the European
convention for the protection of ht!!:tlan rights and fundamental freedoms. Its funder
mental aspects of the principle of "equality of arms" discussed in the commentary to Article
.

.

.

.

...

.

62 ofMCCP.
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According to General Comment No. 13 of the United Nations Human Rights Committee,
what is adequate time depends on the circumstance of each case, paragraph 9. It will also
largely depend on the complexity of the case as to the concept of facilities, the United
Nations Human Rights Committee in General Comment No. 13 stated that "facilities must
include access to document and other evidence which the is required to prepare his case, as
well as the opportunity to engage and communicate with counsel [paragraph 9]"
Thus, the right to prepare the defense is related to right to communicate with counsel set
out in Article 70. The right to preparation defense is also related to the disclosure regime
establishment under MCCP because this is the mechanism by which precaution must give
the accused and his/her counsel relevant information to prepare accused defence.
Reference should. be made to Chapter 10, part 3, which provides the prosecution must to
.
.
.
disclose the indicator and other evidence to the defence pending a confirmation hearing
.

.

.

Chapter 10, part 4, which set out pretrial disclo~urc regime applicable under the MCCP.
Where the defense believes

t~1at

it has been granted insufficient time to prepare a defense,

it may make a motion to the ccurt Article 203( 4) of the UN Declaration of Rights of man
and citizen for an adjournment.

3.2.8. Right to be informed of the charges ·
An accused has a right to be informed promptly and details in a language in which he or she
.

.

.

under stands of the nature the cause of charges against him or her [Article 60 of the United
Nations Declaration of rights of man citizens];
I

o

'

'

'

•

'

The right to be informed in dct!lil
of the charges against a.pe:son !s derived from Article
.
.

.

.

.

.

.

14(3) (a) of the International Covenant on Civil and Political Rights, Art.6(3)(a) of the
European Convention for the·protection- of h•.unan rights and fundamental freedoms. This
right applies to -accused persons as defined in Art..l (1) rather tha!1 to suspects as define in
Art.1 ( 43). A suspect has the right in. accordance with Article 172(2) (a) to be informed at
the time of arrest of the reasons for his or her arrest and the right be informed of any
·...
charges against him or her. Once a suspect becomes an accused person by reason of the
confirmation of an indictment by the court or when a suspect is charged and is proceeded

. ....

against by way of expedited triaL the extent of the information required by accused person
is greater.
The accused person and his as he defense counsel will wish to prepare an adequate defense
and in accordance with Article 61, will require the facilities to do so. Part of the right to
facilities to prepare a defense contained in Art. 61 is access to information that the defense
can use it to defend the accused person. This, the right to be informed of the charges and
the right to the preparation of a defense are interlinked.
According to General comment No. 13 of the UNHRC in interpreting Article 14(3) (a) of the
International covenant on civil and political right (the wording which is duplicated in
Art.60, the information given to the accused person must provide the law i.e. the "nature"
and the alleged facts (i.e. the "cause") upon which the charge is based (paragraph 8)
The United Nations Human Rights Committee in its general comment goes to explain that
"promptly" in the context of Art. 14(3) (a)· of the international covenant on civil and
political rights mean "as soon as the charges is first made by a competent authority
[paragraph 8].
In order for an accused· to enjoy the right contained in this Article, disclosure of the
information is required on the part of the prosecutor. Reference should be made to Art. 195
and A.196 which require that the indictment filed against the suspect be transmitted to the
suspect [the indictment contains information on both the legal and factual claim made by
the prosecutor against the suspect]. Reference should also be made to chapter 10, part 3,
which outlines the disclosure regime and the various obligations on the prosecution is
disclosure relevant e:vid;mceto the accused person prior to the trial.

3.2.9 Right to affair and public hearing and the ri.ght to be present during or trial.
The United Nations Universal DE'claration of Rights of man and ci·cizens (Art. 62) provides
that all persons are entitled to a fair and public hearing. The press and public may be
. excluded from all or part of a trial for any of the following reasons;
a. to protect morals, public order or national security,
30

b. where the interest of a child so requires,
c. where the protection of the private lives of the parties to the proceedings or
witnesses as require, such as in cases of sexual offences or
d. in special circumstances, and 'only to the extent necessary, where publicity would
prejudice the interest of justice.

Court judgment must be made public, except where the interest of juvenile requires
otherwise. An accused person has the right to be tried in his presence, except as otherwise
provided for in the MCCP. The right to fair hearing and public hearing is set out in a number
of international and regional human rights instruments, including the universal declaration
of human Rights Article 10, the International covenant on civil and political Rights Article
14(1) and European Convention· for the protection of Human Rights and fundamental
Freedom Article 6(1).
Te concept of fair hearing is a general principle that applies to the whole criminal process.
It is possible for a trial to provide all other enumerated fair trial rights set out in
international human rights law and yet not constitute a fair trial if it, as a whole, does not
comply with the concept of fairness. These enumerated rights are only minimum
guarantees. The rights of a fair trial has therefore been construed as having a residual
meaning that includes.

oth~r

ir.defin3.ble ·characteristics that are necessary for the fair

administration of justke.
According to the United Nations Human Rights Committee's interpretation, the right to do
.
.
.
fair trial is broader than the sum of the individual fair trial guarantees and depends on the
entire conduct of the trial, General Comment No.13 paragraph 5.
Similar sentiments have been expressed by the Inter- American Cot1rt of Human Rightszz.
Implicit in the right of fair trial is the concept of the equality. of arms. According to the
European Court of human rights, equc:lity of arms, \-\'hich must be observed throughout the
------~----------~~22

.
Exceptioros to th~ ex~austion of dorr.e~tic remedies, /.nnua: report of the inter- American court (a ugus~, 10
1990).0AS/5er.I./V/i!i.?3;docJ.2, .-ev.199i,pa:ti (4, pc;:·c:.g'r.i lplf2ti
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trial process, means that both parties are treated in a manner ensuring that they have a
procedurally equal position during the course of the trial, and are in an equal position to
make their case, extracted from Ofrer anq Hopfinger.23
Violation of the equality of arms principle have been found by European court of human
rights where, for example, one side was denied access to relevant documents contained in
the case file, where a court considered submission from only one part and where one party
was never informed about relevant dates in proceedings.
With regard tc the required public nature o hearing, the United Nations Human Rights
Committee has held that, "apart from such exceptional circumstances set out in Article

14(1) of inten1atior.al covenant on civil and political rights", the committee considers that a
hearing must be open to the public in general, including members of the press, and must
not, for instance, be limited only to a particular category of persons. 24 A number of limited
exceptions are set out in Para 2 of Article 62.
The rationale behind public hearing is firstly, to ensure that the general public has an
opportunity to see justice being done, and secondly, to ensure that the trial are open to
public scrutiny and attention, thus protecting the rights of the accused. In order to facilitate
the operation of this right, it is impart<!nt to that the Court make information about the
time and venue of the oral hearing available to the public

~nd

provide adequate facilities,

with in rea'iO!table limits; for the atter.datt£C of interested members 0fthe public25 . ·
.

.

.

.

It is also importaut that he2.ring of trial be conducted orally at the trial court level as the
. principle was state.d in Fredin V Sv~'eden 26 . However this does not always apply to the court
.
.
.
.
.
level still in Frec.in v Sweden at p?.ragraph 6-7, but leading com:nentators have suggested
that hearing at the appeal court level should be public when they relate to the
determinatioi:1 of criminal charge.

. ·'
23
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, 3.2.10 Right to without undue delay and the right to detained person within a
.reasonable time or release;
The United Nations Declaration of the Rights of Man and Citizens 27 provides that all
persons have the right to trial without undue delay and all detained persons have the right
to trial within a reasonable time and release. Article 63 covers two aspects of international
human rights law relating to the time when an accused person is tried. The right comained
applies to all persons, but the right on the other hand applies to detained person only, as
define in Article 1(12).
The right without undue delay found in numerous International and Regional Human
Rights instruments for example Article 14(3)(c) of the International Covenant on Civil and
Political Rights and the Article 6(1) of European Convention for the protection of Human
Rights and fundamental freedom.
.-

.

The right to a trial witho:.tt undue delay refers not only to the rights to a trial but also to a
Jinal judgment without undue dc!ay. Accordi!lg to the United Nations Human Rights
. committee, the right to a trial without undue delay relates not only to the time by which a
trial should commence, but also the time by which it should end and the judgment is
rendered, all stages must take place without undue delay2 s.
According to Kangaslaucma Vs Finland; 29 The clock starts to run once a person is charged
with a criminal offence, whlch has been interpreted by the European Court of Human
Rights to mean "from an official notification given to an individual by the competent
. authority of an allegation that he has committed a criminal 'offe~ce or from some other act
,which carrie!': the implication of such allegation and which likewise substantially affects the
situation of the susrect. -

This may include the offici<'.!. initiaticn of

an. inv~stigation, a!l a;rest, the que~tioning of the

person by police or search.

27

;
•

Article 63
'
'
.
General comment No.13 para 10
29
Application f·Jo.4S339/S9(2004) ECHR pg 29 par<J 25.
28
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, The clock stops and the rights to trial without undue delay is realized where there has been
a final conviction or acquittal. Not only must the judgment be final but also accused must be
made aware of it.
There is no subjective

st~ndard

or benchmark when it comes to determining when a case

has been conducted in violation of the accused's right to trial without undue delay. This
determination will depend on the individual facts and circumstances of the particular case.
In one case, five years it could be found unreasonable. A number of factors are generally
considered in the determination of what represents undue delay, for example, the conduct
of the accused, the complexity of the case and the conduct of the authority. The ordinary
delay in similar matters is also considered as was held in the case of Konig Vs Federal
Republic of Germany3o.
With regards to the conduct of the accused, it is not necessary that the accused cooperates
in a manner to expedite the trial process or renounce some of his or her rights, such as the
rights to silence. He/she is- entitled to assert all his or her procedural rights. In such
circumstances, however, such as 'Nhere the accused repeatedly ask postponement of the
hearing, this bel:aviour may be tJken bto account with regard to the complexity of the
case, the ganeral!:l'.le is that the more complex a case is, the more time will be permitted to
conduct the triilL A case may be deemed complex because of the nature and seriousness of
the alleged offence. For· example an economic case that has been perpetrated
transnationally will be much more complex than a simple robbery case and require much
more time to investigate and try. A number of other things may be taken into account in
looking at the complexity of the case, including the number of witnesses the number of
•

0

charge and the number of co accased
or other people involved in trial
the conduct of the
'
. .
.
authorities is often the primary factor in determining whether there has been undue delay
in trying a case.
At the trial

ph~se,

a delay ·due to in0ffective organization· of the trial :may constitute a

violation of the rigltt tb tria! vJitbn~lt undu~ delay.
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In Yagei and Sargin V Turkey, In this case before the United Nations Human Rights
Committee, a violation was found where there was a twenty- nine - month delay in
producing transcripts, which meant that an appeal took three years.

3.3 The 1995 Constitution of Uganda on the Rights of an accused person
3.3.1 Introduction
The 1995 Constitution is the Supreme Law of the Land which was promulgated in 1995by
the Constituent Assembly. The Constitution of Uganda provides for the rights of all persons
and the rights of the accused are laid below:
Some of the rights are interchangeably with the provisions of the united declaration of the
rights of man and citizens. And these rights however are to be considered in order to
prevent the wrongful conviction and the miscarriage of justice.

3.3.2 The rule again double jeopardy
Article 28(9) lay down the doctrine of autrefois acquit and autrefois convict: the rationale
is that a person should not be put in peril twice of the same offence or an offence that he or
she could have been tried for at the previous trial, the only exception in the order of a
superior court given in the course of an appeal or review of the proceedings relating to
convict or acquitt2J.

3.3.3 PJght to.hai.l fQr t!le detained person or accused person:
The 1995 Constitution provides for the Constitutional Right of the Detained Persons and
the accused under article 23(6) (a) which provides for a constitutional right to appiy for
bail, the grant of which however, remains at the discretion of court heaving the application.
Bail is a recognizance taken by a duly authorized person to ensure that an accused person
appears to answer a charge against him, at an appointed place and time. The right to bail is
guaranteed by the constitution under article 23(6).

,·,::

,·,f.·: •

~···

'· ··'
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Bail may be granted at any stage of the proceedings but in the following circumstances
where remands to another court are involved, the accused must be remanded in custody
whatever may be the charge against him.

3.3.4 Right to representation by the counsel or persona~ly:
This right apply in suitable cases but it's not· absolute right in any case whether or not
representation by a lawyer is part of natural justice may depend on the nature of the
decision making body, the nature of the charge and the effect of the decision. As a suspect
or an accused has t:he right to defend himself in person or through counsel. A suspect or an
accused has the right to have counsel present at all stages vf the criminal proceedings,
including during the interrogation and during pretrial proceedings.
The right to defend oneself in person or ·through legal assistance derives from the 1995
Constitution of Uganda, Universal Declaration of Human Rights (Art 11(1)), Art.14 (3D( d)
of the International Covenant on Civil and Political Rights and Principle 1 of the United
Nations basic principles on the role oflav1yers.
Where a person is being defended through counsel either at his or her own expense or by a
way of free legal assistance, the constitution provides that right the person may be
defended by counsel through the entirely of criminal proceedings and not just during trial.
This right is recognized in the basic principles on the role of lawyer (principle 1) and the

,

Body of Princir>les for the protection of all persons under any form of detention or
imprisonment (principle 17).
According to Arnn"sty International Fair Trial Manual (chapter 3.1.1), "a person's right to
,the help of a lawyer in pre-tria! proceedings is not expressly set out in the JCCPR, the
African Charter or the European Convention. However, the Human Rights Committee and
European Court have all recognized that the right to a fair trial requires access to a lawyer
during detention, interrogations and preliminary investigations":

36

The European Court of Human Rights for example, found in the case of Murray V United
Kingdom31 , that a failure to grant an arrested person access to counsel within the first
forty - eight hours after arrest was a violation of the rights and founder mental freedom
hence a miscarriage· of justice and thus leading to the wrongful conviction.

3.4 Role of the judiciary in protection of the rights of the accused and wrongfully
convicted person:
3.4.1 Relaxation of the rules of standing;
According to Henry C. Black32 Rules of standing or locus stand is defined as a place of
standing. Standing in the court, appearance in a court of justice or before legislative body
on a given question, this requires a person who has suffered a violation of a right or whose
right was threatened to have a personal or direct interest in the matter.
The 1995 Constitution however introduced the :::oncept of public interest litigation under
Article SO (2) whereby any person or organiz.ation n1ay bring an action against a violation
.of another person's or group rights. It is important to note that poverty level in Uganda are
high and the majority of people are not aware of the mechanism of enforcement of their
.right in circumstances where they are wrongly convicted, in the adjudicating the matter33.
According to Grace P. Tumwine Mukubwa34, the concept of public interest litigation is
therefore a crucial tool :n the struggle to pre teet the rights of be indigent or disadvantaged
member of the society who are neither aware of their rights nor have the ability to enforce
them and the court have played a great role to its realization.

3.4.2 Interpretation of rules and provision~
This is another role played by the judiciary. in the protection of the rights of the wrongly
'.accused -person

rtlld

the· s·LlS!Jel~t; cr the .v.r:--0ngly convictf;d ..pcr~ons . The courts have·

·'- ..:..__, __.____ ...

-----"-·
31
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interpreted and construed different laws and brought them within the governance of the
principle of the role of law and principle of the role of the law and understanding the
principal right of the persons who have been wrongly convicted. For example, the
constitution under Art 41, every person has a right of access to information in possession of
the state or in any other organ or agency of the state. It must be noted that full, ac'curate

'

.

and up to date information is considered to be a heart of sound justice in adjudication and
the wrongfully convicted person are to have the information fully accessed to them and
thus promoting the rights of the accused, suspects and wrongfully convicted person.

3.5 Conclusion
The rights which are provided for by the international instruments and the Constitution of
Uganda are derivatives from the rule of natural justice. Where by the rule is based on the
two principals which are "audi alteram parrem rule" and nemo judex in re sua which
basically mean that a person must be given an opportunity to be heard and the rule that no
man should be judged on his own cause respectively which the rule against bias.
Article 28 of 1995 Constitution of Uganda guarantees the right to a fair heo.ring where art
42 guarantees the :-ight to be treated fairly and justly when appearing to the judiciary,
prosecution and ot!:er courts of hw. The courts control the procedure of administration of
justice by rE"quiring adherence to the principles of natural justice. A decision made in
violation of these rights of the accused or the suspect it is void and creates a wrongful
conviction and miscarriage of justice.
The case of Ric'.ge vs. Baldwin, This case

expl~ins

the violation of the rights of the accused

or suspect in this c:1se th:e chief constable of Britain was dismissed from office by the watch
committee without gi•1ing him any notice or offering him any hearing. It was held that the
watch committee were bound to observe the rules of natural justice but in this instance the

'' committee had·not .observed his tight for the ·applicant had not been charged or informed
of the ground on which they propose to proceed and· had not been given a proper
opportunity to present his ctefer:.5e hence the decision was in 1rioli:tion ·Of the rights of the
accused person or Sl!Sp?st and hence \lrere rl edared void.
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Hence the conclusion sums up the right of the accused person in that the wrongful
conviction could not be apprehensive in the Uganda legal systems thus observation of the
rights reduces the wrongful conviction and the miscarriage of justice.
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CHAPTER FOUR

PREVENTION MECHANISMS FROM WRONGFUL CONVICTIONS IN UGANDA

4.0 Introduction
After the conviction of the accused person when the judgment is entered by the judges,
there are mechanisms to be followed some are gathered from the journals, books of
authorities and others from the statutes. judges may enter the verdicts according to the
procedure followed and the evidence brought forth by the witnesses and the prosecution
hence this may bring the miscarriage of justice and thus wrongful conviction. This chapter
indicates on how to prevent from the wrong by the courts of law.

''

4.1 Preventing wrongfd conviction

In 2009 report, National Ac3demy of Sciences recommends that a comprehensive
regulatory approach be adopted for the entire system of forensics, including over sight by a
National Institute of Forensic Science that would promulgate scientific standards, audit lab,
and conduct basic research to shore up foren3:c disciplines 3 5.
While legislation has introduced in congress, no such agency has been created. However,
federai

agencie~

have improved their funding and.support for basic research to support

forensics.
In fall 2014, the National Academy of Scienc~s published an i;nportant report, identifying
the culprit; ·;-:~sc:ss'.:1g eyBwitness ,jd,mtification. The report evaluated decades of research
on eyewitness

m~mory,

c.ncl it detailed. scier,tific procedL!res that can help to prevent

errors. Those recommended

.

...

pro~edures

indude conducting identifications "blind" or

.

"blinded" so that the person running the procedure cannot inadvertently signal the answer.
In 2017, The US Department of justice

adop.t~rd

federal law enforcement ager:cies. More

st<~te

a set of guidelines on the best practice for

court have recognized the importance of the

issue and ruled that jurors should hear from experts who c;an explain eyewitness memory
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issues on the, or alternatively offered model jury instructions detailing sometimes counter
intuitive research on eyewitness memory.
In the area of false confession research an important white paper from the American
psychology and law society lays out a set of reform to prevent contaminated and false
confession statements. Most importantly, is that the entire interrogations be videotaped36.
However, more research and policy is beiag directed at considering less coercive models
for police interrogation. Those concerns also extend to the use of police information and
other incentivized witnesses who claim to have inculpatory statements in criminal
exoneration case. Far more research needs to be done to examine how to safeguard
informant testimony, if it so to be permitted.

4.2 Recommendations
To prevent inevitable errors we must .invest in getting criminal investigation right, not just
in death-penalty C<Jses, but in all cases rely.ing on confessions .eyewitnesses, forensics,
inform~mts

and the rest. Dur criminal justice system is less than perfect but even without

the death penalty, the ·same challenges remain. We must take measure to protect against
wrongful convictions. What practice, accuracy-enhancing measures have been identified?
1. Interrogations should be videotaped· in their entirety aad net just the confession
statement that came before.and after. There should be a record of who said what during
interrogations. Judges should carefully review the reliability of all interrogation evidence.
Police should not be allowed to use coercive interrogations tactics. Experts should be
allowed to explain phenomena of false confessions to jurors. And police should be trained
to take special care when questioning juveniles or disabled or other vulnerable individuals.
2. Informant testimony, whether jailhouse informant or other

in~entivized

witnesses,

should not normally be allowed, at least not without written police policies set out
concerning their l!Se, vic! ~o~ap;?d

int"'rv;cw~

and careful scrccningfnr rcliabil.ity, Very little

.• '.
36
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has been done anywhere in the country to prevent false convictions due to incentivized
testimony of informants.
3. Eyewitness evidence should be used only when eyewitness are tested using reliable and
non-suggestive lineups. Most important is that lineup is conducted blind, so that the person
administering the lineup does not know which person or photograph is the subject. judges
should carefully review eyewitness evidence to assure reliability and they should not allow
dramatic but potentially misleading, in-court identifications. Experts should be careful to
explain eyewitness memory to jurors. The National Academy of Sciences had laid out
detailed reforms and recommendations to safeguard eyewitness evidence in the
courtrooms, but much work needs to b'" done to ensure that police and judges actually use
the evidence properly.
Many police departments traditionally had no written policies'at all on how to do lineups.
Now that is changing, but many (if not most) police departments still use outdated
procedures that can outright contaminate the memory ofthe eyewitness.
Good evidence that can be used to convict guilty people may be routinely lost, and flawed
eyewitness identification continues to be used to convict the innocent.
.

'

4. Forensic evide21ce should be carefully collected by trained crime-scene analysts and
analyzed by impartial, independent sciemists, with clear scientific·standards for what they
can say about the forensics. The l'!ation<:>l Academy of Science and mher scientific bodies
have laid out detailed reform and recommendations to improve the usc of forensic in this
country. After all, most criminal cases even murders do not have any DNA to test. The same
type of unreliable forensics are still commonly used today, and more research needs to be
done to provide the mos.t,. reliable scientific
basis for finger print and ballistic and other
.
types of comparisons.
Slowly, crime laboratories have started to audit forensics they used back in 1980s and
1990s, and the communities have started to consider scientific ·standards for what can be
said in the courtroom. Quality· controls in crime labs will be hopefully improved: too, but
like so much in :lun::r;minal systt'm, whei1 p;Jlice and crime lab mass process vast numbers

of cases, quality when quantity is overwhelming. In response to mass forensic errors, some
jurisdictions have developed aggregate ren1edies to reopen large numbers of cases, and
best practices should be put into place to handle even systematic problems.
5. Ineffective assistance of the counsel is an endemic problem; According to Eve Brensike
Primus37 most exonerees were indigent and could not afford counsel as a result, many
received substandard representation. Including failure to litigate their innocence, and
when they tried to. litigate the ineffectiveness of counsel post-conviction, they typically
failed.
Plea bargaining makes it all the more challenging to access what adequate counsel could
have obtained for the client.

A~

a result, a focus on accuracy must be complimented by a

focus on finding far adequate defense.resources, i!lciuding conducting investigation.
Sentencing errors,,whi!e net in min topic in·this chapter, are also a serious problem, and
defense resources to investigate issues such as mitigation, are also essential to ensure
accuracy in sentencing.
6. Criminal discoveries and practice should be revamped, with judicial supervision, and
broad disclosure of evidence from investigations, in court and in an ongoing manner.
Prosecutors and police should no~ be able to hid evidence supportive to claim of innocence,
as was done in many criminal cases. In many cases it was only because of the special
energies dedicated to death pe~alty cases that lawyer's eventuai!y uncovered evidence of
'

,.

•,'

innocence after years of trying.
One wonders hoY/ ·}ften evidence is poerly da:umented, conce::.led or disregarded in more
.

"

routine criminal cases. Open-file discovery should be required for police and prosecutors

evi~ence that they ha~e, with repr'"sentation in open court

so that the defense can sec ail

concerning what cvider,ct! has gathered.
Fortunately, more juriGdictions, like the criminal division and justice departments in
Uganda, which have a robust court- supervised model, have adopted the improvements,
often in response to the stories about what cl.eath row had endured.
37
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7. Post-conviction rule should not be adapted to modern era as well.
4.3 Remedies for wrongful conviction

Introduction;
Where a person or an accused has been wrongfully convicted in such circumstances of
eyewitness misidentification, and others, in such a prevention a wrongfully convicted
person has the remedy which lies in the constitution as a right and below is the remedy;
Remedy is to appeal;
An appeal simply put is put to take a question or series of questions to a Higher Court
where it can be heard against and new decision given. In other words, it's an application to
a higher court with review the decision of the lower court, which is said to have been
wrongly adjudicated.
The purpose fer the a!Jpcal therefor<:· is to enable the aggrieved party to have his grievance
looked as to that any mistake done by the lower court, which are said to have caused
miscarriage of justice, are corrected. However, this rehearing is restricted to thorough
scrutiny, review and examination of evidence that was adduced during the trial in the
lower court.
On the question of who may appeal? Any person who has been aggrieved by a decision of a
trial court and ser:tencad in exercise of i~s original jurisdiction has right to appeal, in other
words, the wrongfully convicted person on ground they realize and prove with evidence,
...

the new fact that were not in their know!edge of convicted person which amounted to
miscarriage of justic<!, the wrongfully accused person has the right to appeal against the
·,decision made by the judge. · · - ·· · '
One may appeal with leave of the Court of Appeal against sentence O!Ily if the sentence is
not fixed by law3s. On ground to appeal, the aggrieved party has to prove there is right to
appe.al, examine the law. under which the accused is being .charged, identifying the
ingredienrs of the
38

o~fence

and whether prosecution satisfied burden of proof.

Section 132(1) ofT;:ial on IndictP.:lent Ac~Cap23
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An appeal being creature of statute with the appellate jurisdiction of the Court created by
statute, there is no inherent right of appeal or jurisdiction- courts appellate jurisdiction
springs from the statute.
Rule 5639 Provide for an automatic right of appeal. A convict is taken to have given notice to
the court where a sentence of death is confirmed by Court of Appeal unless the convict
objects.
It is mandatory for the court to it1form the convict of his right to appeal and the time in
which to do so. 40 This generally occurs immediately after the judgment has been passed.
Examining the trial procedure, there must have been a preliminary hearing held at trial,
and the question has to be whether the Record of proceeding shows evidence of
miscarriage of justice having taken place. To which it was defined as occurring whereby a
reason of mistake or omission or irregularity in the trial, the app'ellant lost the chance of
acquittal which was fairly open to him41. This has to be adduced by the wrongfully
convicted as this creates the ability to rectify the wrong.
The appeal Court may apply the provision ;md dismiss the appeal If it is satisfied that that
on the whole, thz

f;J~~s

.

with correct clirectir,n, tile only proper verdict would be of guilty.
..

.

.

'

However, t!pon his r.:liance on drcumstant;al f:vidence by judges; the East African Court of
Appeal in Leonard Mpoma V Repuh!ic4 2, found that the court should not convict the
accused where the p!;osecution evidep.ce is wholly circumstantial and falls short of proving
the charges.

4.4 Conclusion;
In this chapter. the researcher embarked on the providing for the process or the facts on to
which a person c>:n undo the wrong which io: wrongful conviction. !n this way, there are the
preventive

n~echar.isms

from the:. wrongful conviction that's the research of. the National
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Academy of Science on identification of the culprit, which gave the assessment of the
eyewitness memory, also the US Department of justice also in 2017, set clown the
guidelines on the best practice of federal laws, which I believe in my research, take
precedent in the prevention of wrongful convictions in Uganda legal and justice system.
Enforcement agencies, these regard the jurors or judges to hear from experts who can
explain eyewitness memory.
On the other han::!, the researcher gave remedy upon post-conviction of the person who
believes that judgment entered was wrongfully done and the remedy available is by way of
appeal and review of the judgment of the lower court that gave the sentence, proving the
miscarriage of justice, through the trial procedure and hence prosecuting the appeal.

I

II

CHAPTER FIVE
CONCLUSIONS AND RECOMMENDATIONS

5.0 Introduction
This chapter presents the conclusions and recommendations that have been got from the
research study and what should be done in order to see that wrongful convicts are handled
and rectified expeditiO'lsly. It is important to rectifY and prevent the wrong convicts
because it's a violation of the justice and rights of the people in Uganda.

5.1 Conclusions
Chapter one gave the introduction on wrongful conviction and miscarriage of justice which
leads to the wrongfully convicting the person, discussed the various information on the
criminal justi·:a dc~Jartm.ents · ii' Ugand3 to ~d:ich other factors were based also on the
relation from various legal system from other countries, for instance, United states of
America example given by Sarah burns in "central park" where it said that a white man can
shoot at people killing a number of them, and walks away with the murder, but ont the
other hand if a black man or African-American does a wrong which doesn't hold a capital
crime, he gets a punishment worth that of death row. Then the rationale was to look at
ways and procedures on how to eliminate the wrong.
Chapter one further discusses the problem of the study, objective of the study, hypothesis,
scope of the study and the synoiJsis. However, the significance .of the study, also analyzed
the literature review. of the subject examim~d. The literature· examined was related to the
facts identified·during the course ofthestudy. · ·
The chapter ended by describing the methodology that was Jclapted during the vvhole of
this study.
On the basis of the discussion made in chapter one, the following conclusions were made;
The miscarriage of justice and the violation of the rights of man is the pathway to the
wrongful conviction, aad the wrongful conviction cannot be expeditiously rectified due to
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the fact oflack of support information system and financial support and others.
Chapter two gave introduction on legal approach on the Uganda's legal system and criminal
justice departments. In this, discussed is the institution of the charges and criminal
prosecutions.
The chapter then analyzed the effectiveness of the Directorate of the Public Prosecutions in
the criminal matters and his role in Uganda's legal and criminal justice department. The
chapter analyzed initiation of the criminal proceedings which research drew distinction
between the initiation and institution of charges under criminal proceedings. However it
also discussed the trial procedure and the prosecution and it indicated that the prosecution
proves the accused beyond reasonable doubt; this was to follow scrutiny to which justice
could be found and to elimination of the wrongful conviction.
..

The chapter also discussed remarkable causes of wrongful conviction in Uganda and
conclusion of the chapter indicated that the wrongful conviction is caused by nothing but
through the trial procedure and the miscarriage of justice is prone to happen hence
wrongful conviction.
Chapter three discussed the legal framework on the rights of the accused; detained and
suspect who are face with the crime and answer the charges against them. The research
found that the rights, if are being abided by the court of law, this in any way could rectify
the wrong. It indicated that much as one is accused or a suspect he has the right before
adjudication of the matter or judgment is made against him,. if he was detained or
imprisoned hence, the provision from international Human Rights instruments and local
instruments indicate the rights to be prompted and the rules of procedure for one before
being held liable With the judgment.
Qualification and eligibility of the judicial officials' role in the procedure was seen crucial in
the criminal matter through proceedings. The qualification of the international human
rights instruments giving the European Court of Human Right and High Court plus the
Court of Appeal in foreign and domestic

ma~ters

respectively, to adjudicate the proper

rights of the victim in order to eliminate. and undo the wrong.
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Chapter four of the research discussed the remedy available for the person who is
wrongfully convicted and the rights stated in the research is by way of appealing to the
court of competent jurisdiction which has more powers than the lower court that entered
judgment. The rationale is to rectify the mistake which must have been done in the lower
court, taken under keen scrutiny and fact finding which may set the person free from
conviction or proved guilty.
A conclusion was made to the effect that the wrongfully convicted person can access justice
and the victim can be given the proper right and remedy.

5.2 Recommendations
The phenomena of prolonged violation of the rights of man causing the wrong!'ul
conviction, convicting the innocent in other words is the problem in the study of the justice
in Uganda, there is need of the strengthening of the enforcement agencies of law following

the guidelines of the judicial service commission in convicting the person, and given they
reserve to give a "clean" judgment.

Examination of the background
The legislator enacting the la'NS chhe hnd that established the procedure in criminal cases
•'

had in mind that Uzandans would find justice that most were suffering with the breach of
the procedure, others could be convicted innocently since some of the judges would
prejudge the matters before the proceedings are critically scrutinized.
The cause of the 'Nrongful convictions was indicated as eyewitness misidentification where
one may depend on the evidence. of the eyewitness which is not conclusive and fully
admissible in tb e determination of the criminal matters and other.

Strengthening of judicial system and law enforcement agencies;
The government sought ;_,;;isc to establish the laws governing procedure and the journals
and books of law are to

b~

:::onsicemte while adjudication aad eRforcement of the law.

Hence thi:; can be oxtC"J;ded to t!1e

\'Jrong~'u~

convicted to kno'N thel!: rights and hence those

who cannot <1fiord court be acccrdcd justice a: a rel<:tively afford<·lble sP.rvir.e for. defense .
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