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CHAPTER ONE
INTRODUCTION
1.0 Background

The right to fair hearing can hardly be defined with a lot of precision. However, it encompasses
a fair, speedy and public hearing before an independent and impmiial comi or tribunal
established by law. For the right to fair hearing to be observed, its ingredients must be fully put
into play which comprise of the presumption of innocence until proven guilty, accused person to
be informed of the nature of offence in a language he understands, be afforded adequate time
facilities for the preparation of his or her defense, be permitted to appear before the couti in
person or represented by a lawyer of his or her choice, legal representation at the expense or the
state in case of capital offences, the assistance of a interpreter, and facilities to examine
witnesses and obtain the attendance or witnesses before the comi muong others.
The concept of fair hearing can hardly be defined with a lot of precision. However, it can
connote to trial that is conducted impmiially and in accordance with the due process, and for
which both pmiies to the hem·ing have reasonable opportunity to prepare, be allowed legal
representation by a counsel of the person's choice, the right to present evidence, the opportunity
:o cross examine the witnesses of the adverse party and often the right to a jury. It can also be
aken to mean a judicial proceeding that is conducted in such a manner as to conform to the
'undamental concepts of justice and equality 1•
t can also be a hearing that is granted in extraordinary situation, where the normal judicial
•rocess would be inadequate to secure due process because the person would be harmed or
enied their rights before a judicial remedy became available (as in deportation or loss of welfare
enefits). It's a proceeding (usually by a court) where evidence is taken for the purpose of
etermining an issue of fact and reaching a decision based on that evidence.
he concept has been in operation for centuries, dating as far as the medieval era, as pmi of the
mcept of natural justice, and this reflects ender the English Common Law, which consists of
~assey, dr.ip, administrative law, 7'" ed., 2008, Eastern book company, lucknow

the principles of natural justice and equality. The rules requiring impmiial adjudications and fair
hearings can be traced back to the medieval precedents and indeed they were nor unlmown
in the ancient world. In Dr. Bonham's Case (1610)2, COKE J. held that an act of the
Parli8.!11ent is void if it makes a person judge in his own cause or was otherwise against
common right or reason. Coke then made the following general statement:

"And it appears in our hooks, that in many cases, the common law will control Acts of
parliament, and sometimes adjudge them to be utterly void; for

when an act of

parliament is against common right and reason, Or repugnant, or impossible to be
performed, the common law will control it.
and adjudge such act to be void: and therefore, in...

Thomas Tregor's case [Judge]

Herle said some statutes made against law and right which

those who made them

perceiving, would not put them in execution .... "2
Bu.t the year 1963 proved to be watershed in the development of concept of natural justice in
common law world. With the expansion of the administrative process, the wide abuse of the
power of the administrative authorities became evident. In the case of Ridge v. Baldwin 3, the
applicability of natural justice to the quasi-judicial bodies Look place. Ridge Baldwin regarded
as the Magma Carta of natural justice. The judgment of LORD REID widened the 8.!11bit of
natural justice.
The right to a fair trial is a fimd8.!11ental safeguard to ensure that individuals are protected from
unlawful or arbitrary deprivation of their human rights and freedoms, most importantly of the
right to libetiy and security of person. It is an important aspect of the rights which enable
effective functioning of the administration or justice. Set forth by the universal Declaration of
human Rights (UDHR) in 1918, the right to a fair trial has since then been fw.iher elaborated
and is recognized by several intemational and regional human rights standards, including the
[ntemational Covenant on Civil and Political Rights (ICCPR) and the European Convention for
:he Protection of Human Rights and Fundamental Freedoms (ECHR). During a fair hearing,
mthority is exercised according to the principle of "Due Process of Law" as is used in America

http://en. wikipedia.org/wiki/Dr.Bonham%27s_Case
91964) AC 40, JAIN, CASES, I, 475 -479

legal concept. Fair hearing means that an individual will have an opportunity to present evidence
to support his or her case and to discover what evidence exists against him or her.
In Criminal Law, when an individual is arrested, a fair hearing means the right to be notified of
the charge being brought against him or her and the chance to meet that charge.
In order for a hearing of the fair and comply with due process requirements, it must be held
before an impartial tribunal; however, a hearing can be unfair without any intention that it be
present way. A fair hearing must provide a reasonable oppOiiW1ity for an individual to be present
at the designated time and place, during which time he or she may offer evidence, cross-examine
opposition witnesses, and offer a defense. Formalities of a court action need not be strictly
complied with in order for a proceeding to be considered a fair hearing.

The constitution provides that in the determination of civil rights and obligations, or a criminal
charge, a person shall be entitled to a fair, speedy and public hearing before an independent and
impartial court or tribunal established by law4 • The presumption of innocence until proven
guilty in a criminal charge is also a component of fair hearing. 5 The accused person under the
same clause is also entitled to; a) Be informed immediately, in a language the person understands, of the nature of the
offence;
b) Be adequate time and facilities for the preparation of his or her defence;
c) Be permitted to appear before the court in person or at that person's own expense or by a
lawyer of his or her choice:
d) Be entitled to legal representation at the expense of the state, for offences that carry
sentences of death or life imprisonment;
e) Be afforded, without payment by that person, the assistance of an interpreter of that
person cannot understand the language, used at the trial;
f) Be afforded facilities to examine witnesses and to obtain the attendance of other

witnesses before the court.

Art. 28(1) of the 1995 Constitution
Art 28 (3)(a) of the 1995 constitution

Whether or not a person was given a fair hearing of his case will depend on the circumstances
and the type of the decision to be made. The minimum requirement is that the person gets the
chance to present his case. If the applicant has certain legitimate expectations, for example to
have his license renewed, the rules of natural justice may also require that they are given an oral
hearing and that their request may not be rejected without giving reasons. 6 Where the decision is
judicial in nature, for example a dismissal an official in punishment for improper conduct, the
rules of natural justice require a hearing and the person questioned must know the case against
them and be able to examine and object to the evidence.
In some jurisdictions, the notion of fair hearing is practiced as a concept of natural justice. The
principles of natural justice have been developed by the court, in order to secure fairness in the
exercise of the powers by the administrative agencies. The principles of natural justice are the
Common law counterpart of the 'due process of law' in the Constitution of the United States.
However wide the powers of the state and however extensive discretion they confer, the
administrative agencies are always under the obligation to follow a manner that is procedurally
fair.
In a case before the United States Supreme Couti, a JACKSON J. said: 'Procedmal fairness and
regularity are of the indispensable essence of libe1iy. Severe substantive laws can be endured if
they are fairly and impariially applied; 7
'The doctrine of natural justice seeks not only to secure justice but aim to prevent miscarriage of
justice.'8 The norms of natural justice are based on two ideas:
I. audi alter am partem, - the person, who has to be effected by a decision has a right to be
hear·d; and
2. uemotudex in re sua- the authority deciding the mailer should be free from bias
However the applicability of the principles or natural justice depends upon the facts and
circumstances of each case9 •

6

Administrative Law, 1 ed., 2008
Shaughnessy v. United States, 345 US 206 (1953)
8
MP Jain, Principles of Administrative Law, 5'" edn. (Revised 2007), p.269
9
Russell v duke ofNorfolk, (1949) AH ER 109
7

For the notion of fair hearing to be realized, there is need for the independence of the judiciary,
since the judiciary is instrumental in the enforcement of human rights. Independence of the
judiciary (also judicial independence) is the idea that the judiciary needs to be kept away from
the other branches of government. That is, courts should not be subject to improper influence
from the other branches of government, or from private or partisan interests. 10
Different notions deal with the idea of judicial independence through different means of judicial
selection, or choosing judges. One way to promote judicial independence is by granting life
tenure or long tenme for judges, which ideally frees them to decide cases and malce ruling,
according to tile rule of Jaw and judicial discretion, even if those decisions are politically
unpopular or opposed by powerful interests. But they have may have conflicts with republicanism
and they could support it. 11
In some countries, the ability of the judiciary to check the legislature is enhanced by the power of
judicial review. This power can one used, for example, when the judiciary perceive, that
legislators are jeopardizing constitutional rights such as the rights of the accused.
To notion of judicial independence dates as far as the 12 century and in the United Kingdom,
where most of the Ugandan laws developed from, the emergence and growth of judicial
independence took a slow but gradual process. Under the N01man monarchy of the Kingdom of
England, the king and his Curia Regis held judicial power. Later, however, more courts were
created and a judicial profession grew.
In the fifteenth centmy, the Icing's role m this feature of government thus became small.
Nevertheless, kings could still influence coutis and dismiss judges. The Stuart dynasty used this
power frequently in order to overpower Parliament. After the Stuarts were removed in the
Glorious Revolution of 1688, some advocated guarding against royal manipulation of the
judiciary. King William III finally approved the Act of Settlement 170 I, which established
tenure for judges unless Parliament removed them.
l.O.l The notion of fair hearing under the in the Uganda before the 1995 constitution

°1 Comments of supreme court judge, Kanyeihamba George, monitor publications 27 May 2005
Peter Barenboim, Defining the rules, The European Lawyer, Issue 90, October 2009

The notion of fair hearing just like it was for other human rights developed from the traditional
tendencies and were later replaced with alien laws when the country was taken over by the
British by the year !908 when most of the parts of the country were under the British
administration. During the colonial administration, it was the repugnant clause that was
col)tained under section 20 of the 1902 Order in Counsel. The repugnant clause gave the courts
powers to administer justice in mauner acceptable under the African traditions as long as it was
not repugnant to English written law and conscience. 12
During the colonial era, there was no provision that related to the respect or the right to fair
hearing throughout the Kingdom Agreements signed, the 1902 and the 1920 Orders in Council.
As such, its applicability was based on the rules that were followed were followed under the
English law, and in some cases, it could be dispensed with in their own interest. Africans could
be imprisoned without trial and even those that were tried were not afforded reasonability to
realize the fairness throughout the trials,
The 1962 Constitution was the genesis for the provisions that gave outright protection to the
right to fair hearing because it was a replica of the English law. Despite this, there were claw
back clauses that were contained therein that prohibited the realization of the right to fair
hearing. After the 1966 crisis, there was the enactment of the 1967 constitution which was a
major setback towards the realization of the right to fair bearing. Much as it provided for this
right, Article I 0( a), Article 8 of the same and Section 19 of the Public Order and security Act
batTed the comi to grant any remedy to the applicant for any writ. As such, the writs of habeas

c01pus, bail and any other application were totally nor available top prisoners without a
justifiable cause. 13
The period between the years 1967-1986 witnessed utmost violation of the right to fair hearing,
during which people were considered guilty until proven otherwise. During that period,
militarism took course rather than constitutionalism and the decision of the president regarding
the fate of the accused was final and not subject to any change or amendment by the judicial

'' Mwenge V Migadde (1933) ULR 98
3
1967 Constitution of Uganda

officers. The detaining places got crowded with accused persons who were never presented
before the courts of law for trial. 14
After the 1986 liberation war, structures were put in place to ensure that the rights of individuals
were promoted aud protected. As such, a commission was set up that included but limited to the
now Chief Justice James Ogoola among others. The tasks put before them included the putting in
place a constitutional refmm that would protect the fundamental humau rights which later came
to be contained under chapter 3 of the constitution,. Despite the presence of laws from 1995 to
2000, the realization of the right to fair hearing has had mixed blessings. It is yet to be assessed
however, what has the judiciary done in ensming that the inherent right to a fair trial is realized
from the year 2000 to date.

1.0.2 The evolution of tile notion of judicial independence

Under the unwritten British Constitution, there are two importaut conventions which help to
preserve judicial independence. The first is that Parliament does not comment on the cases which
are before the court. The second is the principle of parliament privilege: That Members of
Parliament are protected from prosecution in certain circumstauces by the courts.
The Ugauda, the constitution of 1995 establishes the judiciary under Art. 127 ofthe constitution,
as an independent institution from any other organ of the government or institution. Under Ali.
128 of the constitution, it is established that in the exercise of judicial power, the courts shall be
independent and shall not be subject to the control or direction of auy person or authority 15 . The
Article further bars auy person or authority from the interference with the courts or judicial
officers in the exercise of their judicial functions.
Under Ali. 129 of the constitution, it is provided that judicial power shall be exercised by the
courts of judicature which shall consist of:a) The Supreme Court ofUgauda
b) The Court of Appeal of Uganda
c) The High comi of Uganda
14
15

Ibrahim
Art. 128 (I) of the 1995 Constitution

. d) Other subordinate comis as parliament may by law establish, including the qadhis comis
for marriage, divorce, inheritance of property and guardianship, as may be prescribed by
parliament.
These subordinate courts with jurisdiction in Uganda include the Magistrate courts 16 and the
Local Council courts.
1.2 Problem statement

Although the right to fair trial like any other right is inherent and not granted by the state 17, the
state agencies and organizations often violate this fundamental right through the exercise of the
mandated of robed authority. The judiciary is entrusted with the responsibility of ensuring the
realization of this right 18 , and it's in question as to whether the judiciary plays its role in ensuring
that the responsibilities cast upon it to ensure us realization are adequately performed 19• As such,
this research examines the co-relation between the right to fair hearing and the role the judiciary
play in ensuring the promotion and protection of the same in Uganda.
1.3 Objectives of the study

The study most importantly sought to focus on the realization of the right to fair hearing in the
judiciary. However, to realize this, there are other objectives that were put into consideration
during the research. Among them includes the following:
I. To establish the causes for the violation of the right to fair hearing m democratic

countries.
2. To establish the role of the judiciary in the realization of the right to fair hearing.
3. To do a comparative study between the right to fair hearing and the role played by the
judiciary in the dispensation of justice.
4. To make recommendations for possible reforms on both legal and application of the laws
to ensure adequate promotion and protection of the right to fair hearing in Uganda.
1.4 Research questions

16

Magistrates Act Local Government Act Art. 20 of the 1995 Constitution
Local Government Act
18
Article 127 of the 1995 Constitution of the Republic of Uganda
19
A1t. 20 ofthe 1995 Constitution of the Republic of Uganda

17

i) What constitutes the right to fair hearing and what causes the violation of the same?
ii) What is the legal position as regards the right to fair hearing and what role does the
judiciary play in the promotion and protection of the same in Uganda?
iii) To what extent has the judiciary implemented the right to fair hearing?
iv) What are the available recommendations to ensure the effective promotion and protection
of the right to fair hearing in Uganda?
1.5 Purpose of study

The notion of fair hearing and the role played by me judiciary in the realization of the same are
intertwined. The assessment of the judiciary's rule through the performance of the tasks for
which it exists is fundamental. Thus, this research studies the performance of the judicial officers
through the implementation of the right to fair hearing.
1.6 Scope of the study
i) Subject scope

The study focuses on the realization of the right offair hearing and the role of the judiciary in the
dispensation of justice, and will mainly focus on literature review, human rights organization
reports, and textbooks among others.
ii) Time scope

The study will cover a time period of 10 years dating from the year 2003 to the present date.
iii) Geographical scope
The study is centered on the geographical regions of Uganda, in Kampala District in the
Magistrates Courts, Courts or Judicature and the High Court of Kampala.
1.6 Challenges faced by the researcher during research

i) The researcher was faced with the problem or insufficient funds, necessary for conducting
the research. However, budgeting for the limited resources was done as well as soliciting
from family members and friends to effectively accomplish the work.
ii) The researcher faced the problem of limited time since there is a set deadline to meet; to
hand in the report yet a lot of time was required to collect data. This was overcome by

adopting a new working time table that reduced on the lime for leisure and adopting it for
the research activities thereby finishing the work as scheduled.
iii) The researcher faced the problem of limited information in respect of the subject mailer of
the research. All sources believed to contain any relevant information in relation to the
research

topic were contacted to effectively collect the needed information for the

research or this work.
1.7 Research Methodology

I. 7.0 Introduction
This chapter presents the methodology that was employed during the research. It focused on the
information type required, the teclmiques of data collection, the sources of data, the processing
and analyzing of data and the anticipated problems.

1.7 .1 Research Design

The descriptive research design was used basing mainly on qualitative data to describe the two
variables and the relationship that exists between the right to fair hearing and its realization in the
judicial system.

I. 7.2 Data Sources
The researcher not only specialized on the secondary data, covered under textbooks, journals,
newspapers, internet, magazines, among others, but also the primary data obtained from
individuals who have expert knowledge and are involved in the judiciary works.

I. 7.3 Data collection Techniques
The researcher concentrated mainly on reviewing literature and record inspection. However,
other forms or data collection like interviewing, questionnaire construction, and sampling were
also used.
1. 7.4 Data Processing and Analysis

The data that was collected or gathered from the above sources was carefully examined by the
researcher and critically organized, edited and arranged into meaningful information and
compiled into a detailed research report. As such, data editing was preferred to minimize the risk
of errors in the data. Since not all the data that was obtained was relevant to the study, editing,
was carried out to increase on the accuracy, reliability and consistency of the information. This
minimized the likelihood of inconveniences, omissions, and conflicting statements while
reporting.

1.8 Significance of the study

a. The report will help in the partial fulfillment of the requirements for the award of the
Diploma of Laws.
b. The research will add on to the existing literature in Kampala International University.
c. The study will enable the researcher to acquire more knowledge and skills in the field of
research.
d. The research findings will help the policy formulators and implementers devise means on
how best they can improve on the protection of human rights, especially, the right to fair
hearing.
1.9.0 Ethical Considerations

The researcher sought an introductory letter from the University which was presented the
management of the various organizations to seek permission and consent. The data obtained
from the respondents was treated purely as academic and confidential for the safety, social and
psychological well-being of the respondents.

CHAPTER TWO
LITERATURE REVIEW
1.0 Introduction

This chapter reviews literature about the right to fair hearing, the role of the judiciary in the
dispensation of justice and the relationship that exists between the two variables.
2.1 FAIR HEARING

According to Wade, the rule of fair hearing must be followed to prevent the miscarriage of
justice. If an accused is punished unheard, the purpose of law is defeated. The adjudicatory
authority does not know whether the accused is innocent or not. What if the accused is punished
unheard and later he turns out to be an innocent? Before taking an action the adjudicatory
authority has to keep in mind the several considerations 20 . Regarding this position, the notion of
fair hearing was embedded within the notion of natural rights which can stand independent of the
other positions.
Thorn noted that the right to a fair trial is often held as a central constitutional protection. It
nevertheless remains unclear what precisely should connt as a fair trial and who should decide
verdicts. This already difficult issue has become even more important given a number of
proposed reforms of the trial, especially for defendants charged with terrorism offences21 • As
such, considering the treatment of the right to fair hearing towards the offenders, sometimes
capital offenders are regard the notion of fair hearing which rights are to be of any applicability.
Massey, takes fair hearing to mean a hearing that is conducted impartially and in accordance
with due process and for which the defendant has reasonable opportunity to prepare, the
assistance of counsel, the right to present evidence, the oppmiunity to cross - examine adverse
witnesses, and often the right to ajury22 .

20

Wade, Sir William, Administrative Law, I" Indian ed. 2005. Oxford University Press, New Delhi
The International Liberty of Essays on Rights
22
Administrative Law, 7'" ed., 2008
21

Wade noted that procedural fairness and regularity area of the indispensable essence of liberty.
Severe substantive laws can be endured if they are fairly and impartially applied23 .
M.P Jain noted that "The doctrine of natural justice seeks not only to secure justice but also to
prevent miscarriage of justice24 • He further identified the norms of natural justice that are based
on two ideas which are; I. aiidi alter am. partem, - the person, who has to be effected by a decision has a right to be
heard; and
2. nemo judex in re sua- the authority deciding the matter should be free from bias.
However, the applicability of the principles of natural justice depends upon the facts and
circumstances of each case25 •
The Supreme court in India has reiterated that the principles of natural justice are neither rigid
nor they can be put in a straight jacket but are flexible. In the case of R. S Dass v Union of

bzdia26, the supreme court observed that; "it is well established that rules of natural justice are
not rigid rules, they are flexible and their application depends upon the setting and background of
statutory provisions, nature of the right which may be affected and the consequences which may
entail, its application depends upon the facts and circumstances of each case."

2.1.1 The legal provision for the right to fair hearing
The right to fair hearing is expressly provided for under the I 995 constitution of Uganda. The
constitution provides that fundamental rights and freedoms are inherent and not granted by the
state27 . The constitution further provides that all persons are equal before and under the law in all
spheres of political, economic, social and cultural life and in every other aspects and shall enjoy
equal protection of the la~ 8 . This legal position and entitlement cut across both civil and
criminal proceedings in which, the judiciary is under obligation to treat both parties to the
proceedings equally.

23

Administrative Law, I" Indian ed., 2008
MP Jain, Principles of Administrative Law, 5" edn., (Revised 2007), p.269
25
Russell V. Duke ofNorfolk, (1949) AllER 109
26
AIR 1987 sc 593; 1986 supp sec 617
27
Art. 20 of the constitution
28
Art. 21(1) ofthe constitution
24

The right to fair hearing before administrative officers is provided for and promoted under the
constitution. It is spelt therein that any person appearing before any administrative official or
body has the right to be treated justly or fairly and shall have a right to apply to a court or law in
respect of any administrative decision taken against him or her29 .
A number of intemational instruments to which Uganda is a signatory also provide for the right
to fair hearing. The Universal Declaration of Human Rights recognizes as fundamental the
principle that everyone is entitled in full equality to a fair and public hearing by an independent
and impatiial tribunal, in the determination of rights and obligations and of any criminal charge.
The Intemational covenant on civil and political rights guarantees that all persons shall be equal
before the comis and that in the determination of any criminal charge or of rights and obligations
in a suit at law, everyone shall be entitled, without undue delay, to a fair and public hearing by a
competent, independent and impartial tribunal established by law. This same position is also
provided under the African Charter for Human Rights.
2.1.2 Components of fair hearing
The maxim audi, alter am partem accentuates the rule of fair hearing. It puts down that no one
should be condemned unheard. It is the first principle of the civilized jurisprudence that a person
facing the charges must be given an oppmiunity to be heard, before any decision is taken against
him. Hearing means "fair hearing."
The norms of reasonableness of opportunity of hearing vary from body to body, and even case to
case relating to the same body; the courts, in order to look into the reasonableness of the
opportunity, must keep in mind the nature of the functions imposed by the statute in context of
the right affected. The civil courts, in India are governed in the matter of proceedings, through
the civil procedure code and the criminal courts, by the Criminal Procedure Code as well as the
Evidence act. But the adjudicatory bodies functioning outside the purview of the regular court
hierarchy are not subject to a uniform statute governing their proceedings.
The components of fair hearing are not fixed but are variable and flexible. Their scope and
applicability differ from case to case and situation to situation30 • In Mineral Development v State
29
30

Art. 42 of the constitution
Syndicate Bank V General Secretary, Syndicate Bank Staff Association, (2000) 5 SCC 65

of Bi!za?1, the apex court observed that the concept of fair hearing is elastic and not susceptible
of ·a precise and easy definition. The hearing procedures vary from the tribunal, authority to
authority and situation to situation. It is not necessary that the procedures of hearing must be like
that of the proceedings followed by the regular courts.
The objective of the giving the accused an opportunity of fair hearing is that an illegal action or
decision may not take place. Any wrong order may adversely affect a person.
The maxim implies that the person must be given an opportunity to defend himself. Lord Hewart
rightly observed that "it is merely of some importance, but is of fundamental importance that
justice should not only be done, but should manifestly and undoubtedly be seemed to be done."32
In this regard, the Dr. Bentley case33 needs to be elaborately discussed. In this case, the court of
King's Bench condemned the decision of the Cambridge University, of cancelling the degree of
the scholar, without giving him the opportunity to be reasonably heard.
In another landmark case of Olga Tellis v. Bombay Municipal Corporation

34
,

the court held that

even if the legislature authorizes the administrative action, without any hearing, the law would be
volatile of tl1e principles of fair hearing and thus volatile of Articles 14 and 21 of the Indian
Constitution. In Cooper v. Wands worth Board of Workl5 , BYLES J observed that the laws of
God and man both give the party an opportunity to defend himself. Even God did

not pass a

sentence upon Adam before he was called upon to make his defence.
Law envisages that in the cases classified as 'quasi-judicial', the duty to follow completely the
principles of natural law exists. But the cases which are classified as the 'administrative', the duty
on the administrative authority are to act justly and fairly and not arbitrarily. In the 1970 case

A. K. Karaipak v Union

of India 36,

of

the Supreme Court made a statement that the fine distinction

between the quasi-judicial and administrative function needs to be discarded for giving a hearing
to the affected party. Before the Karaipak's case37, the court applied the natural justice to the
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quasi-judicial functions only. But after the case, the natural justice could be applied to the
administrative functions as well.
i) Right to notice

The term 'Notice' originated from the Latin word "Nolita" which means 'being known'. Thus it
connotes the sense of information, intelligence or knowledge. Notice embodies the rule of
fairness and must precede an adverse order. It should be clear enough to give the pruty enough
infmmation of the case he has to meet.
There should be adequate time for the party, so that he can prepare for his defence. It is the sine

qua non of the right of hearing. If the notice is a statutory requirement, then it must be given in a
manner provided by law. Thus notice is the starting point in the hearing. Unless a person knows
about the subjects and issues involved in the case, he cannot be in the position to defend his or
her case.
The notice must be adequate. Its adequacy depends upon the case. But generally, a notice, in
order to be adequate must contain the following elements;
•

Time, place and nature of hearing.

•

Legal authority under which hearing is to be held.

•

Statements of specific charges which the person has to meet.

The adequacy of the notice will be whether it gives the sufficient infotmation and material so as
to enable the person concerned to prepare for his defence. There should also be sufficient time to
comply with the requirements of a notice. Where a notice contains only one chru·ge, the person
cannot be punished for the charges which were not mentioned in the notice38 •
However, there are circumstances under which the requirement of notice can be dispensed with,
where the pruty concerned clearly knows the case against it and thus the opportunity of his
defence. Thus in the case of Keslzav mills Co. Ltd v Union of India 39, the court upheld the
govetmnent order talcing over the mill for a period of 5 years. It quashed the argument of the
appellants that they were not issued notice before this action was taken, as there was the
opportunity of full scale heru·ing and the appellant did not want to know anything more.
38
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ii) Right to know the evidence against him

Every person before an administrative authority, exercising adjudicatory powers has right to
know the evidence to be used against him. The comt in the case of Dltakesltwari Colton Mills

Ltd v C.L. T'0 held that the assessor was not given a fair hearing as the Appellate Income Tax
tribunal did not disclose the information supplied to it by the department. A person may be
allowed to inspect the file and take notes.
iii) Right to present case and evidence.

The adjudicatory authority must the party a reasonable opportunity to present his case. This can
be done either orally or in written. The requirement of natural justice is not met ifthe party is not
given the opportunity to represent in view of the proposed action.
Comts have unanimously held that the oral hearing is not an integral part of the fair hearing,
unless the circumstances call for the oral hearing. In Union of India v J.P Mitter41 , the comt
refused to quash the order of the President oflndia in respect of the dispute relating to the age of
High Court judge. It was held that where the written submission is allowed, there is no violation
of natural justice, if the oral hearing is not granted.
iv) Right to CI'Oss-examination

The right to rebut adverse evidence presupposes that the person has been informed about the
evidence against him. Rebuttal can be done either orally or in written, provided that the statute
does not provide otherwise. Cross examination is a very important weapon to bring out the truth.
Section 127 of the Evidence Act, provides for the rights of the parties to cross-examine. The
cross-examination of the witness is not regarded as an obligatory part of natural justice. Whether
the opportunity of cross-examination is to be given or not depends upon the circumstances of the
case and Act under which hearing is held. State of Jammu and Kashmir v. Baksltti Gltu/atn
Moftame~2 the government of Jammu and Kashmir appointed a Commissioner of Inquiry to

inquire into charges of corruption and maladministration against the ex-Chief Minister of the
state. He claimed the right to cross-examine the witnesses on the ground of natural justice. The
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sec 396: AIR 1971 sc 1093

AIR 1967 SC 122: 1966 Supp SCR401

court interpreted the statute and held that only those witnesses who deposed orally against the
Chief Minister can be cross-examined and not of those who merely filed affidavits.
Similarly, in Hira natlz mislzra v. Rajendra Medical College, Ranclzl3 , some male students of
medical college entered the girls' hostel and misbehaved with girls. An enquiry committee was
set up against whom the complaints were made. The complainants were examined but not in the
presence of the boys. On the report of the committee, four students were expelled from the
college. They challenged the decision of the committee on the ground of the natural justice. The
court rejected the plea and held that in presence of the boys, the girls cannot be cross-examined
that may expose them to the harassment.
v) Right to Counsel
For some time, the thinking had been that the lawyers should be kept away from the
administrative adjudication, as it saves time and expense. But the right to be heard would be of
little avail if the counsel were not allowed to appear, as everyone is not articulate enough to
present his case.

The right to legal representation is provided for under Alt. 23 of the

constitution.
In the case of Malia V. Uganda 44 the accused had been charged with murder yet, on the date
of the hearing of the criminal revision, he was not represented by a counsel, although his lack of
representation may in fact have been occasioned by the fact that he had had no committal
proceedings for over 3 year·s.
2.2.0 Judiciary
The judiciary constitutes the judges, magistrates and other servants of the court. Since the
reinforcement and the realization of the right to a fair hearing are majorly dependent on the
judiciary45 , it is worth looking at as an impmtant aspect of the notion affair hearing.

''AIR 1973 sc 1260: (197301 sec sos
44
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45
Wikipedia, Independence of the judiciary, (January 2008)

2.2.1 Historical evolution of the concept of independence of the judiciary

The principle of the independence ofthe Judiciary has its origins in the doctrine of Separation of
powers, which basically states that the three arms of govermnent, that is the Executive,
Legislature and judiciary, must be independent of each other and separate from one another. The
doctrine was most famously expounded by Montesquieu, a French jurist who lamented that;

"Political liberty is to be found only when there is no abuse ofpower, but constant
experience shows us that every man invested with power is liable to abuse it, and
to carry his authority as far as it will go. To prevent this abuse, it is necessary
ji·om, the nature of things that one power should be a check on another. "
He further continued to state that

"When the executive and legislative powers are united in the same person or body.
There can be no liberty if the judicial power is not separated from the legislature and
the executive. There would be an end of everything.

If the same person or body, whether

of the nobles or of the people, were to exercise all three powers "46
In reality, there is no country in the world where there is complete separation of powers, as this
would bring governments to a standstill. In Uganda, Judges are appointed by the President upon
the approval of Parliament Thus, it is generally accepted that what the doctrine advocates for are
a system of checks and balances aimed at the prevention of abuse by conferment of too much
power on any one person or body and the checking of one power by another. Presently in
Uganda, the doctrine of separation of powers has found its main application by securing the
independence of the judiciary from executive control.
The principle of the independence of the Judiciary is also closely tied to the doctrine of the rule
of law. The primary meaning of this doctrine is that: everything must be done according to law.
A good exan1ple for the application of the primary meaning of the rule of law is the Latin maxim
"millum crimen sine lege" meaning, "There can be no crime outside tlze law."

Applied to the powers of government, it means that every act involving the exercise of
government power must be shown to be authorities by law. It also means that disputes regarding
46

In his famous publication "The Leviticus"

the legality of government action must be decided by judges who are wholly independent of the
executive.
All in all, an independent judiciary is the cornerstone of democratic government and the surest
guarantor of human rights.
2.3.0 Constitutionality of the judiciary

The judiciary forms part of the arms of government. The constitution of the administration of
justice and empowers the justice in the country. According to the constitution, judicial power is
derived from the people of Uganda and shall be exercised by the courts established under this
constitution in the name of the people and in conformity with law and with values, norms and
. .
aspuatwns
of the peop Ie47 .

Many authors are of the notion that the independence of the judiciary has been undermined by
the executive arm of government through financial control of judiciary. Constitutional economics
studies such as issues as the proper national wealth distribution including the government
spending on the judiciary, which in many transitional and developing countries like Uganda are
completely controlled by the executive. The latter undermines the principle of powers' 'checks
and balances," as it creates a critical financial dependence of the judiciary. It is impOiiant to
distinguish between the two methods of corruption of the judiciary; the slate (through budget
planning and various privileges- being the most dangerous) and the private. The state corruption
of the judiciary makes it almost impossible for any business to optimally facilitate the growth
and development of national market economy.
The notion of the right to fair hearing is directly related to the works of the judicial officers in the
performance of their obligations in their delegated capacities. As such, over the years, it has been
established that the realization of the right to fair hearing has had mixed blessings. What is yet to
be established is whether it is directly out of their omissions and actions or it is independent of
such conditions.
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CHAPTER THREE
THE LAW AND THE PROTECTION OF THE RIGHT TO FAIR HEARING IN
UGANDA
3.0 Introduction

This chapter explores the national and international law for the protection of the right to fair
hearing in Uganda vis-a-vis its application in the country. As such, the legislations, acts and any
such other laws that have an application on the state oflaw in Uganda.
3.1 National laws on the right to fair hearing in Uganda

There are a multitude of laws in Uganda that provide for the right to fair hearing but the most
influential among all the laws is the 1995 constitution of the republic of Uganda. A number of
cases have evolved in constitutional court over the interpretation and application of the laws that
relate to the right to fair hearing in Uganda. These are explored herein below;
A. The 1995 Constitution of the Republic of Uganda

The 1995 constitution of the republic of Uganda forms the basis of enforcement of all the laws
applicable in Uganda. The notion of fair hearing is well expounded under the national
constitution with it properly spelt under Article 28 of the constitution and such other articles in
support of the same.
The constitution provides that fundamental rights and freedoms of the individual are inherent and
not granted by the state. The rights and freedoms of the individual and groups enshrined Chapter
four there in shall be respected, upheld and promoted by all organs and agencies of government
and by all persons 48 . The constitution further provides that "All persons are equal before the law
in all spheres of political, economic, social and cultural life every other respect and shall eJ1ioy
equal protection of the law. " 49
The most pronounced inclusion of the right to fair hearing in Uganda is contained under Article
28 of the constitution that strictly provides for the right therein. The constitution provides that
48
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Article 20 of the 1995 Constitution of the Republic of Uganda
Article 21 of the 1995 Constitution of the Republic of Uganda

"In the determination of civil rights and obligations or any criminal charge, a person shall be
entitled to a fair, speedy and public hearing before an independent and impartial court or tribunal
established by law." 50 The Presumption of innocence until proven guilty is one of the facets of
the right to fair hearing embedded under the constitution51 . The presumption of innocence
sometimes referred to by the Latin expression Ei incumbit probation qui dicit,

11011

qui negat

(the burden of proof lies with who declares, not who denies), is the principle that one is
considered innocent until proven guilty. Application of this principle is a legal right of the
accused in a criminal trial, recognized in many nations. The burden of proof is thus on the
prosecution, which has to collect and present enough compelling evidence to convince the trier
of fact, who is restrained and ordered by law to consider only actual evidence and testimony that
is legally admissible, and in most cases lawfully obtained, that the accused is guilty beyond a
reasonable doubt. If reasonable doubt remains, the accused is to be acquitted. This was
contended in the case of David Clzandi Jammwa Vs Uganda (Criminal Application Number 20
o(2011) and t!ze subsequent case o(lgamu Joanita Vs. Uganda Crim. App. No. 0107 o(2013.

The constitution further embed the notions of informing the accused persons of the nature of the
offence, in a language he best understands and be afforded reasonable time to prepare his case. It
is provided therein that "the accused person be informed immediately, in a language that the
person understands, of the nature of the offence, be given adequate time and facilities for the
preparation of his or her defence; be permitted to appear before the court in person or, at that
person's own expense, by a lawyer of his or her choice." 52 Thus, in Uganda's constitution, the
state meets the legal costs of the persons who are charged for and tried for cases carrying the
maximum sentence of life imprisonment for persons who cannot get their own lawyers. 53
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CHAPTER FOUR
PRESENTATION OF FINDINGS AND DISCUSSIONS
3.0 Introduction
This chapter explores the findings and its recordings as obtained from the primary and secondary
sources and there presentation, judgments made in relation to the findings and all the possible
discussions made there under.
The chapter shall look into the responses of the respondents on the questions put to them as well
as the co-relation with the secondary data.

4.1 Background information of the Respondents
The respondents were categorized by age, sex, educational background as discussed under the
aspects below;

A. Age aspect
The respondents were grouped under minors and persons of majority age. This classification was
made to have a better understanding of the dependent and the independent variables of this
research. The minors that were interviewed were students randomly picked in society to establish
whether there is knowledge about the right amongst the young people as opposed to the older
people in society. In this research, the views of the minors were represented by 40% of the total
respondents as the 60% respondents were adults. This is illustrated in the Figure 1 below;

Figure 1: The Pie Chart Showing the Distribution of the Respondents by Age

Source: Primary Data 2013

From the figure above, it is evident that majority of the respondents are majors who are the
majority persons who are victimized with case hearings and have their right to a fair hearing
violated.
B. Sex Aspect

The respondents interviewed represent 36% females as 64% were males as is shown in the figure
B.lA below;

Figure 2: A pie Chart showing sex distribution of the respondents

-----------------------------.

Source: Primary Data 2013

From the above statistics, it is worth noting that majority of the females do not have construed
knowledge about the right to fair hearing extensively as opposed to their male counter-parts. On
several occasions, attempts to get them involved in the discussions failed because they were not
willing to disclose what they knew about the subject matter and on other occasions, they did not
understand the matter at all unlike their maie counter-parts.
C. Aspect of educational level of the Respondents

The respondents revealed that 28% were A-Level graduates, 32% were below A-level in
academic qualifications as 40% were professionals with fields of expertise and held academic
qualifications above A-level. There distribution is as shown in the figure 3 below;

Figure 3: Figure showing the distribution of respondents by educational level

Source: Primary Data 2013

The background information of the respondents gives a basis upon which to co-relate the
correctness of the infmmation given in relation to the research. The researcher established that
majority of the respondents who were majors had previously been before court or had someone
they !mew who was before court.
4.2 Aspects of the causes of the violation of the right to fair hearing in Uganda

There are numerous causes that were advanced by the secondary data that were lined together in
establishing why the right to fair hearing is often denied to many Ugandans despite it being a
constitutional right that is inherent and not granted by the state. These were grouped and the
respondent had to tick on the aspect depending on the knowledge and belief they had towards the
given aspect. The beliefs were put in strongly agree, agree, disagree and strongly disagree. These
are as shown in the table Figure 4 below, with the conesponding percentages of responses from
the respondents.
Figure 4: Responses of respondents on the causes of the violation of the right to fair hearing
in Uganda (all out of 100%):
Aspect

Strongly

Agree

Disagree

agree

Excessive usage of Executive power that hinders 70
the independence of the judiciary and rule of law

Strongly
disagree

25

2

3

i

Corruption of the judicial officers that creates bias 45

30

20

5

55

10

10

15

25

30

30

Complexity nature of the delivery of the judicial 45

35

15

5

20

10

10

in the determination of the cases
Ignorance of the people of their rights and let the 25
enforcers act in contravention of the laws
Peer rejection in childhood

services to the people and delays the delivery of
justice
Expensive nature of legal services that denies the 60
poor legal representation
Source: Primary data, 2013

From the table above, the entire aspects advance by researchers and writers under the secondary
data were admitted by respondents to be among the causes of the violation of the right to fair
hearing in Uganda.

4.3 The state of the law on the protection of the right to fair hearing in Uganda

The responses of the respondents on the state of the law towards the protection and promotion of
the right to fair hearing in Uganda were varied. As majority of the respondents admitted that the
components of the right to fair hearing have been respected in Uganda though others believe that
there are mixed blessings in ensuring the realization of the same in Uganda.
Counsel Mugisha Richard of Musika Mugisha & Co. Advocates noted that although NonGovernmental Organizations have played an important role in ensuring the realization of the
right to fair hearing in Uganda, it carmot go without mention that the right to fair hearing has not
been embraced fully in practice despite the existence of the laws, pointing out the victims of
criminality as the main victims of the abuse of the rights protected by law. A one Patricia
Cinthici, a State Attorney and a member of JLOS noted that the right to fair hearing as a major
right which ought to be protected in the judicial exercise of the judicial power faces challenges of
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the ignorance of the criminals themselves who do not know what accrues to them. It was noted
that the bodies in place that have to ensure the protection of the right to fair hearing are still
lacking and further stated that adequate protection ought to have been provided through training
of the stakeholders, financing of the parties concerned, ensuring tlu·ough, close monitoring of the
responsible officers that their duties towards the society are adequately dispensed.
It was ftuiher noted that although the constitution of Uganda ratifies international law54 and the

1995 Constitution of Uganda gives room for its application, it was noted that majority of the
respondents did not know of it forming part of the law for the protection of the rights of the
juveniles in Uganda.
The respondents had mixed views on the protection of individual rights of the people regarding
bail, notice of the case and the evidence against oneself, legal representation, independence of
the judiciary, and the detention of the criminals in Uganda as Figure 5 shows the different
aspects of the right to fair hearing and people's views towards its realization in Uganda.
Figure 5: The aspects of the right to fair hearing and the responses towards their
protection in Uganda
Aspect

Strongly

Agree

Disagree Strongly

Agt·ee

Right to bail

Disagree

25

20

35

20

Notice of the charged person of the case and 30

20

40

10

evidence against him/her
Right to legal representation

15

10

40

35

Reasonability of time to dispense the cases

25

15

35

25

25

30

20

25

15

25

30

30

Impmiiality of the trial committee, judge or
magistrate
Detention of accused persons for a limited time
Source: primary data 2013

From the table above, it was established that the majority of the aspects under the right to fair
hearing are not adequately realized in Uganda.
54
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Basing on the above findings, its' rather prudent to establish the recommendations as advanced
by the respondents on the improved realization of the right to fair hearing in Uganda.

CHAPTER FIVE
DISCUSSIONS, CONCLUSIONS AND RECOMMENDATIONS
5.0 DISCUSSIONS

The right to fair hearing in Uganda's judicial system is a menace. Government has its own
arguments as to the state of the protection of the right to fair hearing in Uganda. There are beliefs
that the man power is in place to ensure that the judiciary performs its duties diligently without
interference fi·om the other arms of the government.
It is however believed that the gove1nment' s reluctance to settle claims of persons awarded

damages is a fiuiher hindrance to the realization of the right to fair hearing. One of the most
important aspects in human rights protection and promotion is the need to ensure that legal
redress is granted in a timely manner once a human rights violation has been established. It is
only when this is done that one can ensure the effectiveness of the mechanism to address the
violation.
The right to fair hearing has been denied in cases where there is unjustifiable delay in the
dispensation of the matter. In the matter of Baker v, Wingo noted that in considering whether the
right has been infringed, the following aspects needed to be considered; the length of the
delayed, the defendant's assertion of his right and the prejudice of such a delay to the defendant.
This decision thereafter asserts that the delay must be looked at within a wider context. For
instance, if there is delay caused by the absence of an important witness, this may not constitute
undue delay. However, it is important that such a delay does not work to the prejudice of the
defendant.
It seems that the decision on whether or not there has been prejudice of the undue delay has to be

reached after considering the peculiarity of the facts of each case.

Much as majority of the respondents noted that the police use excessive authority and breach the
law, it was agreed that the uninformed position of the police officers in dealing with the suspects
is an indicator of the violation of the right to fair hearing. A one, Muwanguzi, a resident of
Mengo Kisenyi was found at Wandegeya Police station and narrates that he had spent 9 days in
the custody. The detention beyond the mandatory hours under the laws can hardly be explained
but a discussion with the OC CID Wandegeya police station revealed that sometimes the accused
persons are detained beyond the mandatory time to ensure that investigations are CatTied out
without inconvenience of the suspects and any attempt to release them can jeopardize the
investigation. One would wonder why the arrest would be effected without prior investigations
into the matter as they infringe on people's rights.
Majority of the respondents also noted that the failure by the government to educate the masses
about the rights that accrue to them is a stumbling block the realization of the right to fair hearing
in Uganda. This is explained by the fact that many people in the rural areas cannot have access to
the media as well as not being in a position to know the state of the law that exists As Jatnes, a
student of LDC noted that people in his home area see him as a hero who can read and interpret
the law. This is so because people have been compelled to believe that laws are only drafted in
English Language, which many people in Uganda do not understand. The govemment failure to
have national laws translated into languages people can best understand undermines the
realization of the right to fair hearing. National catnpaigns to make people aware of their rights
ought to have been made just as the nation was taken by storm towards the HIV/AIDS
campaigns.
Corruption was cited by many respondents as a major cause of the denial of the right to fair
hearing in Uganda. A one, Julius Mugambwa, a city trader noted that judicial officers often
demand for money to have cases decided in their favor. He latnented that the phrase "omwavu

tasinga musango" translated as "a poor man does not win any case" has become a common
phrase in society whenever one talks of offering money for the determination of the matter.
Though justice is not for sale, the other party against whom the case is decided is denied the right
to a fair trial, thus a violation of the facets of law that justice shall be decided on facts and
evidence presented rather than on the money payable.

Basing on the above discussions, it is imperative to note that the right to a fair hearing needs a lot
to be desired under Uganda's legal system.
5.1 CONCLUSIONS

The research has identified the extent of the realization of the right to fair hearing in Uganda.
The right to fair hearing in Uganda is being promoted through a number of stake holders who
feel concerned about the status of the implementation of the right to fair hearing in Uganda.
Uganda Human Rights Commission, a body that oversees the protection and promotion of the
rights of individuals in Uganda as founded under Article 51 of the 1995 constitution is so keen to
ensuring the protection of the rights of the individuals.
Of great concern is the ratification of the laws that internationally embed the notion of the right
to fair hearing. Although Uganda is a signatory to many international instruments that protect the
right to fair hearing, bringing them in conformity with the national laws is still a mystery,
provided the constitutional provision of the supremacy of the constitution55 which provides that
any law or custom inconsistent with the provisions of the constitution shall to the extent of its
inconsistency be declared a nullity. There seems a multitude of laws that hinder the operation of
the right to fair hearing in Uganda and they are allowed room for operation despite the
inconsistency.
5.2 RECOMMENDATION ADVANCED

The researcher and the respondents advanced numerous recommendations fix the adequate
realization of the right to fair hearing in Uganda. These are as discussed below;
I. Private NGOs should be empowered by the Government financially to adequately handle
the awareness campaigns towards a more realistic and informed position of the rights of
the individuals in Uganda.
2. The government should put in place a fund to ensure that the poor people are afforded
legal representation from the national cake irrespective of the offence. Even a conviction
of a misdemeanor simply arising out of lack of representation can be detrimental to
people's lives, which ought to be checked and worked out with a lot of clarity.
"Under Article 3 of the 1995 Constitution of the Republic of Uganda

3. National laws should be interpreted in a diversity of languages that are native of the
Ugandans to enable those who cannot understand the English language have a better
informed position about their individual rights.
Basing on the above, it is worthy to note that the implementation of the above recommendations
can bring forth a better realization of the right to fair hearing in the Ugandan judicial system.

5.3 AREAS OF FURTHER RESEARCH

The researcher advanced a number of research areas for further research in lieu of the right to
fair hearing. These are spelt below;
I. The right to bail? Is it a constitutional guarantee or a liberty of the judicial officers?
2. Detention, law and practice in Uganda.
3. The notion of the right to legal representation and the state of practice in Uganda.
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