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ABSTRACT 

The study sought to criticaJly analyze law on rights of the accused persons and thci1· 

enforceability in UgA.nda a case study of Kampala di st l'i cL, Rimed Lo idcnti (Y t he 

legal framewm:k 1·eg·m·ding the t·ights of the accused pe1·sons, to c'xamine the 

e ffectiveness of the legal framework regarding the t·igh ts of the accused persons and 

to assess the \veaknesses of the law on the law rcgcu·ding rights of the Hccused 

persons. The study used descriptive case designs using both qualitatiH' and 

quantitRtive app1·oaches. Quantitative design wRs used hecR use it w:-1s more 

accur ate in terms of data collection Rnd more reliable in tenn s of n'scnrch t·csults. 

This meant that quantitative research design expressed numerical in for mation 

captured during the study, which could not be easily expressed in words. 

QuRlitative research design was used because it helped in analyzing the datA. that 

was intcrp1·eted by wo1·ds in orde1· to give the meaning to the' pt·c::;cntc'd nunw1·als . 

The researcher 1·ecomnwnds that Ugandt-ln governmen t must t·esJWcl tlw Sl'JMI'<llJon 

of powel's between the executive, legisla ture and judiciary \\"hich is so cnt tcal in 

upholding democracy and the rule of l:1w. 
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CHAPTER ONE 
1.0 INTRODUCTION 

An accused person is one who is charged with an offence whe1·c as Ri gh ts on the 

other hand are interests recognised and protected by the law , re::;pcct for which i:-; H 

duty and disregard of which is \vrong. Also a capacity 1·esiding in one man of 

controlling, with the assent and assistance of the state, the actions of othe1·s 1 

Now a lthough a n accused person may have commitLr:rl , an offence. t his howcn•1· 

docs not necessarily mean thr1t he is no longe1· <'I full human being with e qt1al rights 

just a s others who may not have committccl a Cl'imc 1-1nd 1n my nc'" f bcli('\·c· that 

certain the rights of an accused person arc absolute. 

Rights of an accused person Rre inherent just like any oth er h um1-1 n hc·ing· <~nd ;we 

constitutionally p1·ovidC'd fol' under .J\rt iclc 20( 1)2, although h e/ s he mn~· be :-; ubjcct ccl 

to ce rtetin di sciplinary action like punis hment, impri son men t or confinement. l't c. 

'T'his should not be interpreted to mean loss of 1·ights bu t '"hate\'C' r hC'/sht' is 

subjected to mus t be within th e pcriphel'y of law a nd therefore p l'C'scribNI by a 

certRin l:=tw for example P e nal Code Act Chapter 120, MCA, breach of vvhich IHw 

lends to t he commission of Rn offe n ce . 

1.1 Background of the Study 

An accused pc1·son is a person who has bcc•n hlamccl for wl·ongcloi ng. cspe(' i n l l~· a 

pcl'son who has been a rrested and b rought before H 1\fagis tratc OJ ' who hHs been 

for mally char ged with a crime as by indictmen t. 1\ ri ght is Rn intc'a'sl l'l'('ogn1scd 

and is proper under law, mor a lity or e thics, respcet of wl1ich is a duLy an d di sl'cg·ard 

1 Osbo1·ns Concise Law Dictional'~' P g. 8 

~ 1 ~)8:) Constitution ol t llC' Hep ublic ofUg-and<'l 
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of which is in a way an offence:l_ Tt means that a 1·ight is col'!'clati,·c· to H dut~< \\'hc•rc 

there is no right, there i.s no duty. 

Even though an accused per son maybe guilty of an offence c-md desc• J·ving of 

punishment, it does not make him any less of a human being deserving of cqunl 

rights and humane treatment like any other human being. And moreov<' l'. it is 

e mbedded in Article 20(1.) of the 1995 Cons tituti on of the Republi c of Uganda'\ that 

"Fundamental rights an d freedom s of the individu a l arc in he rent r~nd not g1·Rnted 

by the sta te ." 1·i ghts of an accused person arc a bsolut e and J'Cg<u·dl<' s~S oft h<' ft-~c l 

that they have committed wrong Rnd a re dcsc n ·ing of punishnwnt :-.uch e~s 

imp1:i son ment, con finement , etc. It shoulcl nevc1· be interp reted Hs a loss of l'i gh ts 

accrued to them by vii'( ue of being Rn individual. \i\'hatcv<'J' fo r m of punishment to 

be received by these accused p c1·sons mu s t he within th e pcriplH' I'~' of lm,· . Their 

1·i gbts 1·c main a nd need Lobe r espected. 

Furthe rmore , the 1995 Constitution of the Rcpubhc of Uganda provides u nrlcr 

Article 28(1.)5 that "In the determinati on of civil rights and obligations or any 

criminal charge, a per son shal.l be entitled to <1 fair, speedy and public lw;.wing· 

bcf'oi'C an independent anrl impa rti a l cou1·t establ is hed b~, Ia\\' ·· .. \rt icll' ~H (3) (a) 

fu1·t he r pl'Ovid es that "Evc1 ·~· p <' l'SO n. chn 1·gcd \\'lt h <1 ('l'i m ina 1 offl•ncc :-:h all h<' 

p1·esumed innocent unt il proven gui l ty". Accused persons st ill h<-l\"l' 1·igh1s t hHt 

should be upheld regardless of Lh0 fact that it is assumed ! hat t h<'\ nrc guilt _,. of 

commiLting that offence . This is on the bas is of the gnnmd LhHt the~· me p resumed 

innocent until prove n gui lty. The above const ituti on;-11 provisi ons;\ !'(' t?:oing to b <' the 

basis for arguing for justification for accused pe rsons right!:> un ci <'I' l Tgandn':-: comt 

processes. 

·1B Od oki, Criminal Procedu re in Ugand<1 , Pg . 85 

I :\rtick :W(l) of 1 he 199:) Constitu tion of ! he Rep ubl ic of ( lgnnde1 

.-) J\lticlc 28(1) of the 1995 constitution of Ugand<-1 
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This argument is expounded on in the following discussion. 

Before we delve into the justification of the rights of the accused, Twi ll tell ) 'O U \\"hal 

I consider to be a sou nd basis for the criminal b=tw, which is the auth01·ity \Yit h the 

ju risdiction to punish wrongdoers. Having received a background of what the 

criminal law is, J will expound on justification of the 1·ights of accused person s. 

The 19D5 Constitution of the Republi c of Uganda provides undc1· A1·ticlc ~H( I )(i tha t 

''In the determination of civil r igh ts and ob.liga t ions 01· nn)· c1·imin;1l ch<1J'gt'. n pnson 

shall be entitled to a fai 1·, speedy and public hearing befol'C' an independent and 

impRJ 'lia ] coul't establis h ed by lRw . 

l n rcg<:wd s to the above pr ovision, l a m of the view tha t justification oft he right:-. of 

accused persons should involve th e critical looJ..;:ing into the <=t ll cgcd cases of' t ht'Sl' 

accused persons s o as to uphold their right to a speedy :-1nd fai1 · h earing. It mcnns 

that a ju dgme nt reached short of a ll princip les en shrined in the 1·ight to a fai1 · 

hcm·ing is a vioiRtion of accused p ersons' 1·ights. Be fort' pRssing a judgmt'nl. the 

court ncc·ds to ensure that it is certain of wh~, the ;.H:cuscd is bc fon' it. ancl should 

even be mm·c cc1·tain tha t the accused is Utk<·n through ;ll l clue p1·occss to l't'Hch t lw 

sai d judgment because we cannot conceiv<' how a n r1ut horiL.Y would 01· s hou ld <ll'l 111 

a si tua tion except whe1·c it can sec, know . j udge, conde mn. chnnge nn d mocli(Y .. \ 

court should and must be quite ce1·U=tin of anyt hing if it is to l't•n clc- r .Juclgnwn t. Tlw 

c:mn'l can be cNtain of anything it is to rcndc1· judgment h~· r~dlwring Lo t lw 

principles on a right Lo a fair hea1·ing as e nslwincd in t\rtick 2R hence upholdmg 

rights of accu sed persons. 

The rigl1t to fai1 · trial is very helpful in nnmc1·ous d eclarations which l't' p rcs<'nt 

customary inte1·national la w, s uch as thf' Univ('l'sal Dccl;.uation of ll um an l~ ight s 

(UDHR). Thou g·h the UDTTR cnshr in<·s sonw f'a1r t rinl rig·hts, :-)Uc h ;ts the 

p1·esumption of innocence until the accused is prove n gui lt.y, in .\1'Licl<'s (i. 7. H <Wei 

(i 1\ rticl c 28(1) of the 1995 consti t u Lion of Ugancl n 
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11 , the key provi8ion is Article 10 of the Univcn;al Decla ration of Tl umHn Hi ght~ 

which states that Everyone is entitled in full equality t o a fai1· a nd public h cnl'i ng by 

an independent and impartial tribunal , in th e determination of his ri gh ts a nd 

obligations and of any criminal charge against him. 

Some years after the UDHR vvas arlopterl th e righ t to rt fa ir t ri al was rlcfincd in 

more detai l in the Intcmationa l Coven ant on Civil and Political Rights OC'CP HJ. 

The l'ight to a fai1· trial is protected in . \rti cl('~ 111 and IG of the TC'CrH \\'hl('h i:-' 

binding in intcm a tional law on those s taLes that nrc p;u·t y Lo it. J\ 1'li clc 14(1) of the 

Universal Declm.·::ttion of Human Rights (UDTI R) cstabli sh Ps the hnsic nght to a fni1· 

t1·ia l , ::trUcle 14(2) provides for the presumption of innoccnce 1 , The p1·csump t ion of 

innocence is contained in international a nd 1·egional i ns t rmnc nt :-; such ns the 

Universal Declar ation of Human Rights (Article 11 ), the In te rna t ional Covcn;mt on 

Civil and Politi cal Rights (Article 14(2), Lhc Ame rican Declan1Lion o f the Ri ght::-; Hnd 

Duties o f Man (Ar ticle XXVT) ,s tbc Ame1·ic::tn Convention on Human Ri ght s (:\rticle 

8(2), the African Chartc1· on Human a nd P 0opl cs' Right s C. \rtick 7(b)~1 • ancl t lw :\rab 

C hm'Ll' l' on TTuman Righ ts (Arti cle 16). I t is nlso found in the U111tcd 1\;n l ions 

Stand;-wd Minimum Rules fo1· the Treatm ent o[PJ·i soncl's (Rule H!IU) 10 . G u ilt cnn not 

be presumed before t he prosecution proves a chm·ge beyond rca~onahk doubt, a nd 

this principle a.pplies until Lhc judgment is mad e final as defined in .\l'l iclt' :2 ()() of' 

t b0 1\tiCCP. Ther e a 1·c a num ber of ways in wh ich th0 prcsump t ion o f innocc nct' cn n 

be proLccLcd. 

7 Al'ticlc 14(2) Universal Declaration of Human Rights (UD HR) 

H /\ mcrican Decl a J·ation of t·h e Rights a nd Duties of 1\tlan Chtic iC' XX\ ·n, 

H :\mc r ican Convention on Human Rights C:\Joti cl<o HC:2). t hl' .\ fri can C'h ;.11'tcl' on 

Human a nd P eoples' Rights C\rt iclc ?(b) 

10 United Nations Standal'(l Minimllm Rules fol' I hl' Treat 111C'nt of Pl·isonC'I'S mule 

Rl1(2) 
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Pirs t, according to the United Nations Human Rights Committee. the pl'('~umption 

is breached where public officials prejudge the ontcomc of a trial (GenPJ'Rl Comnwnt 

no. 13. paragraph 7). Public officials include judges, prosccutOJ.·s, the policl'. and 

government officia ls, a ll of wh om must avoid making pubhc statement~ of t h<.' gu ilt 

of an individual pl'ior to a conviction 01· aftc'l' nn HCC)llitlal. It i ~ p e 1·mi~~ihk. 

however, fol' the authorities to infom1 the public oft he' name of a su spec t and t hat 

the person has been arrested or has made a confession. as long a s the' pc1·~on i:-. not 

publicly declared guilty (sec t h e European Court of 1 Iuman Righ ts ca:-;L' of \Yol'ln \'. 

i\ust1·ia, 11par agraph 52) . A second clement in p1·otcct i ng the JJ l'(.':-;unqH ion of 

innocence relates to the burden of pl'oof. The bUl·den of p l'oof rdC'r:-; to \\'hich pal't.'· 

will have the bm·den of proving a particular fact OJ' srt of facts. 

And article 14(3) of th e Universal Declar ation of TT umHn Rights (UDlfR) sets out n 

list of min.imum fair tr ia l 1·igh ts in criminal p l.'oceedings. Art icle 14 (0) es tab lishes 

tlw right of a convicted person to have a highN coul't l'Pvie\\' the coJwictJOn o1· 

sentence. and article' 14 (7) pro hi bits double jcopa 1·dy . \ l't icll' H ( l) st H t <':-i t hn t: 

"All persons sball be equal befor e Llw cou1·t::; and t1·ibunals. Tn the ddc·l·mimtt ion (Jf 

any c1·iminal charge against him , 01 · of hi s 1·ights and ob liga t io n :-; 111 <I still ctt lm,·. 

everyone' shall be entitled to a fair and public hearing h.\' H comp<'tl•nt. lnd<'IJ!'Iidcnt 

and impartial tribunal established by lH\Y. Th<' pn·s:-; and the puhlit· m<l_,. he 

excluded from all or par t of a trial fo1 · l'Casons of n10rr1ls. public m·dc1· 01· n;1! ion<ll 

security in a democratic society, Ol ' when th e inte rest of the privnl<.' li' <.'s ol' the 

parties so requ ires, 01· to the extent s trictJy neeesSRl'Y in the opinion of the eou1·t in 

special Cil'CUffiSlanccs where publicity would pn~j uclicC' Llw inlt'l'C'Sb of ju:-;ti('(< but 

any .iuclgment l'e ndncd in a c1·im.inal casr o1· in H :-;uit at law ~ ha l l be made public 

11 !\pplicA.tion no. 83/1 ~)961702/894 f,\ugust ~0. l D071. 
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except where the interest of juvenile persons otheJ.wis(' requires or the pl·oc·c•t•dings 

conce1·n mat1·imonial disputes m· the guardianship of children'" 

This is how tho "before an inckpcndcnt and impal'lial com·t" conws in. ,\n H<TUS<'cl 

pc•rson's 1·ight to appear bcfon' an mckpendt•nt and llllJlHl't i;d court nt•t•ds t<J })(' 

upheld by actually ensuring that the aecuscd appc;u·s hcfoJ'(' the said coUJ't tll'hich 

in this case happens to be officiated h~· public individuals placed in public offJC(') f<JJ' 

judgment and is not judged basing only on ll'hat <l (ll'i,·atc incli,·idli<li s;ud. It is a 

necessary function of public individuals to punish and judgc' criminnls. to ,·indic;llc 

and defencl the oppressed. 

To stress the p1·inciple of impartiali ty/i ndepcndcnc(' oft he cou J'l e\'l'n mot'('. the 

public officer is nuthm·ized to judge an accused only on tl1C' casc•s of otlwt· nwn but 

not to onl''s own case. It means that if. howc'Vl'J', n public officl'l' hml a cn~c' ofh1,.; 

own. f(n·in that cas<' lw is not njudgC'. but one oftlw p<ll'tll'S. \\'hen tlwsc pl'in<'lpl<'s 

m·e followed under Uganda's court processes, t hl' l'ight s of accusc•cl Jll't·sons II' ill 

tlwrl'f(m• lw uplwld. 

1.2 Statement of the problem 

:\n accused person is one who is charged with an offence. ,\ rig·ht is an llJtc•J'c• . ..;t 

recognised and is p1·opcr under law, mo1·ality m· ethics, n's]Wct of which i,.;" dut,· 

and disregard of which is in a way an offence 

Rights of accused, in law, the rights and privill'gc•s of n p<'J'Son nccusc•cl of a l'l'inw. 

guarnntec•ing- him a fair tl'i<-lL The~(\ 1·ig·ht~ Wt'l'l' initinll.\' (gl'tH'J'ally ft·om thl' 1Sth 

ccntut·y on) confined pl·im<1l'ily lo tlw actual trial itself'. hut in the scconcl hall' of' tlw 

20th century many countt·ics began lo extend tlwm to the pt·t·wds bef'orl' <tnd nl'tc·t· 

the tt·ial. 

'"Article 14(3) of the Universal Decla1·ation of Hum an Hights (LTD HR) 

6 



All legal system s pl'Ovido, at least on papN, gua1·antcC's thAt insu re ce rta in basic: 

1·ights of the accused. These include 1·ight to tria l b~· ju1·~, (unless .Jul·~· t r i;J I is 

wa ived), to representation by counsel (at lC'ast wl1cn h e i:-; ;lccu::;ccl of ;1 sC l' lou:-; 

crime), to present witnesses and evidence t hat will cnH hk him to pl·o,·v hi:-; 

innoc€'nce. and to confl'Ont (i.e. cross·cxam in C') his accu sc1·s. r~ :-; \\' e ll ns fl·cccl om fro m 

un reasonable searches and seizures and freedom f1·om cloubl0 .JPOpa rd~· . 

Certain very general rights are attached to the process. 1\n accused p 01':-;on m u:-;t not 

be allowed to la nguish indefinitely in ja jl but must be gi\'en a spccrly t 1·ial. 1 r1\'oln·d 

\;\,rith this issu e are the rights to a reasonable bail and p1·ohibit i.on s against being 

detained for mo1·e than a specified time without bail. 

The most impo1·tant 1·i ght has been th C' 1·ight to he l'Cj)l 'Csc'n!('cl hy counsC'I. During 

the second half of the 20th cen tury 1 his 1·ight w;1:-; cxt c nd<'d to <·ov<' l' t hv t i 111< ' '' he n r1 

p0rson is arrested until final appeal. Differe nt countri0s set eli ffnent 11 mes nl "'h irb 

an accused must be provided with counsel as well as eli ff(' n.;nt typl' =-' of <'1'1 nH·=-- fo r 

which counsel must be provided if tho accused is indige nt. The Unitc'd S ta ll' s has 

nwde the mos t far·reaching changes in this rll'Ca and has set a pa t te rn tha t ot llt' r 

nations have begun to e mulate . Essentially , the U.S. s~'SlC' m stipul;-l t cs t hf1t the 

accused has the right to counsel from the time that h e is taken into c:ustody unlll a ll 

appeal is exhaust ed. The Supreme Court has rule d. mo1·cover. that \YhC'l'(' the 

;.~ccuscd is indig·e nt, the ri ght to counsel mu st be implemented by t he j) I'O\'J:-;i o n ol' H 

coul't·appointC"d lawyC"r in th C' C<lSC of nll c1·imC's for \\'h ich punishnwnt nHI .'' be 

impl'isonment. The Court established an indigent dcfendnnt·s right to l·ouns<' l 111 1 lw 

c:1ses Powell v. A labamr1 1:1, a nd Gid eon v. WHirnvr ight 11 . The' Sup rcnw Court nl:-.o 

dc'cicled t hat at the Lime ofhis <l l'l'Cs! the HC:cused mu s t lH' not1f'icd of bot h t hi:-. l ' l tdH 

to counsel and the 1·ight not to anS\\'CJ' any questions th;lt m1g·ht producC' <'' idc• n('<' 

against h im. Both rights '"'ere intJ·oduced to prevent the police fl'Om ext I'Hc t 1 ng 

involuntary confessions to be u sed as evidcnc0 in comt 

1:! (1932) 287 U.S. 45 
II (1963) 372 U.S. 335 
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ln civil-law coun tries such as France and Ge1·man~'· there is les::; e m phas i:-; on the 

importa nce of the confession as evirlcncc. l t is considel'C~cl m<' J'<'I~· as OJW PH' <'l' of 

evidence. Because confessions a1·e not a s important, 1·i ghts to counsel nnd to rcmHin 

sil ent ar e less c]eady defined 

IJoJ d ing perso ns incommunicado violates A1'ticlc 2~~(:3)(a) ancl (b) of the Con:--1 it ut ion 

of Uganda 15 as \Vell as standard s in the Tn tcm ation ;::d Covenant o n Cl\·il n nd 

Political Rights (ICCPR) which requires the next of kin of the detainee to he 

informed and access to the detainee by the lawyer and pe rsonal doctor. 

i\llcgations of rorttue , cruel , inhum a n a nd degrading· trea tment are Hlso lwinQ" 

invest igated. for if they are t rue , the s uspects' 1·ight s und e r :\J·ticlcs 2!J a nd ttl (;\) of 

th C' Constitution of Uganda wo ul d h;wc' been ,·iolatcd . In this rc~·nnl. t he 

Commission r em inds I aw enforcc men l agcn('iC's, p ;wt i cuI ;nl.v 1 he pol il'v <tgnmst 

n cp:c1ting thci1· obli gation s on freedom fn)m lortu1·c anrl c:J·uc l. 1nh u nwn o1· 

dPgrading trcalment m· punis hment which is <-1 non-cleJ·ogahlc 1·ight. t lw ,·iolniiOIJ of 

which is s t1·ictl y p1·ohibited und e1· the Consti tution , the C'om·cn!Jon .\ Q'<IJnst 

Torture (CAT) and th e (CCPR. 

1.3 Main Objective 

The m a in Objective of the study is to t=tnHlyzc the lmY on 1·ig·ht;:; of Llw < H·c·u~·wd 

p<' rso ns and their <' nfoJ·ccahility in 1 \r;-wcln. 

1 .3.1 Specjfic Objectives of the Study 

1. To idcnti fy the legal fl'am e wol'lz r cgal'cling the rights of tlw <lcc:u :-;cd ]Jl'J'son:--

2. To exa mine the effectiveness of the law reg·Hrdin~· the nghts of' tlw <HT U:--I' d 

pC'l'SOns 

3. To asses::; the weaknesses of the lRw on th e ri ghts of the Hccused pe rsons 

Li / \1ticlc 2~1(5)(R) and (b) of the Constitution of Ugm1.cla 
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l.-1 Research Questions 

1. What is th e legal framework regal'ding the rights of the acc used pel'sons'' 

2. H ow effective is the law l'egat·di ng the l'ights of Lhe •·i~·hts of! h(' <ll'CUs('d p('l';-;on<? 

3. What are the vveakn esses of the law t·cgat·ding t he l'ights of' the accused p('l'son'! 

1.5 Scop e of the Study 

1.5.1 Geographical scope 

The stud~· \\'ill he ccnte1·ed on l\ lakindye is hol·dc•l'ccl h~· t'\samhyc1 to tlw not·tlt. 

Kibuye to the nm·thwest, Najjanankumbi to the \YCst, Lubo\\·n tn \\"ak iso Distl'lcl to 

the south , Luwafu to the southeast , and [,ukuli to tlw ('rt s t. 1\:ansnngn and 

Kaba lagala li C' to l\lfakindye's n01thcast. ThC' coo l'dinHI('S of l\ f,l kincl .n• Ht'C 

0° 1 ()'115 .0"N. 32°35' I O.O"E (L a! itudc< 0.:27817:>: Long-it ud(< :1~.=->~(i 1 ~0). Tlw 1·oacl 

distance between Makindye and the CC' n tral busi ness di s Ll' ict of l'nmp<lla is <thou! (i 

kilometers (3.7 miles) ( 18 June 20 14). lii 

I .5.2 Subject scope 

The p1·im;.wy objective of t he 1·ese:-ll'ch is to cl·itJ u l.l ly anal~"l.l' t lw effect l\'l'I1L'ss oft he 

rights of the accused pc t·son s in Ug;.tnda Cc-~se St ud~· of 1\nmpn lH Di s (l'lct 

1..5.3 Time scope 

This stud y will be covet·ed in three months that is Mal'ch , : \pl'll and 1\ fn.'· :.W 1 ~l 

tr; Location ofMakindye, Kampa]a CiLy, Ugandr~ 
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1.6 Significance of the Study 

This study vvill add to th e existin g knowledge or litc ratuJ·c· i n th(' RI'Cl'ls of ln\\' s on 

the 1·i gh ts of the accused person s which will h<'conw <-1 rcfCI'('ncc matcri;-ll fo1· the 

studen t 

The study findings will be useful to th e reseR. rch cr with R.n R.ward of A. dipl oma 111 

Law of Kampala International U niversity 

I. 7 Methodology 

The study vn'I'C' both qu an tit a t iv(' and C)UR.litHlivc \\' hC'l'(' by QuantitHtiV<' l'eS<'<llTh 

de::;ign will help in n1aking valid conclusion and R.nRly'l.ing Lhc righb of th e accu sl'd 

pe rsons in Uganda as an inter-linked va1·iable \\"h('J'CHs qunlitnti\"l' design im·ol\'! ·d 

the usc of questions to obtain views from th e J'('Spond cnts. 

1.7. 1 Research design 

The study u sed descriptive case des igns u smg both qu Hlitativc and quHntJ!Ht 1\"(' 

approach es. Quantitative design was u sed because it was more accurate in t.Nm s of 

data co llection and m ore re liable in terms of research I'('SU Hs . Thi s meant t hc-1t 

quantitative rCS('arch des ign cxp1·csscd numNical information <·apturcd duri ng th e 

stud y, which cou ld not be C'asi ly cxprcss<'d in \\'ol ·cl s . Quclli tHtiYC I'('Sl'nn· h dcsi.g·n will 

be used because it. will help in analyzing t.h(' della thn t \\'ill be m l<.' l'}) l'('(cd by \\·o re!~ in 

order to give t.he m eaning t.o the prcscnt('d nu mcr<1.ls. 
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1.7.2 Data collection methods 

Data will be collected from both primary and sccondm·)· sourn•s. Second:u·y dat:t will 

be got by extracting inf01·mation regarding Law on the rights oft he accused persons 

in Uganda by reading law journals, text books plus the~ alread~· c'xisting inform at 1on 

on internet. 

I) Documentary Review 

Sccondm-y data will be collected and its content annl)·zecl. Spc•cif'ic ;mal"·'i' of 

documents on Lcnv 1·egarding the l'ig·bts of thl' accused J)l'J'sons 111 l;ganda, snl'h as 

books, law jounlf\ls, and govemmcnl l'CPOJ'ts will be c:wric•d out and this will hc·lp in 

gent•ratlng a ~.vnt he sized J'cporL 

1 .8 Data Editing 

The collected data will be edited for accun1C)' and compktcnc'ss to find out h'"' t lw 

available data will be in line with consideration. 

1.9 Limitations of the study. 

Prcsc•ncl' of outclated information ;n·ailHble on intc·t·nct about the ng·hts ol' the 

accused persons in Uganda was tlw maJOr challc'l1gl' to the i'l'Sl'<ll'elwr 1\'lwn·i>)· >l 

became tiresome to get updated infm·mat ion about the sanw. 

Furthcrmol'C the rcscan:her was limit<•d b:> the limitc·d t'c•soul·cc·s a\·ailabJc. to :ll'l'<'·'" 

information rcgm·ding t·ighls of the acc:usccl JWl'~ons f'm· l'xnmplc• inc1·cascd c"stc '"' 

accessing jntcrnct. 

1.10 Literature Review 

In the Foundation for Human Rights Initiatives vs .. ,\ucn·Jw~· GPnl'l'nl ~:. clc•put~· 

chic•fjusticc Kikon)'ogo sLated that violation of the 1·ights ofaccusc•cl doc·s not occu1· 

Sllllply l)('ClH!Sl' the aC:Cl!Sl'd i~ l'l'quired lil H~~lll'l' COU!'\ I h:ll lw \\'ill >l]ljli':ll' \lJ :lib\\ l'l' 

17 Constitutional petition No.20 of 200() at pg-. 2il 
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the charges all that is required of the court is to impo::;e t·easonRbk condition:-: . 

acceptable and demonstrably justifiable in a f1·ee and democ1·atic socict.\' ... " rights. 

be them fundamental rights or not, must be enjoyed vYithi n the con fi ncs of lm'-:. 

Dr.Menal H. Upadhay (20 J 4) IS tried to expose the role of judiciar.v in p1·otecting the 

rights of accused persons and put up that the T ndian judiciary is not only we1tch 111g 

again~t vio lation of human t'ights dcfrr dec la1·ation a1·t iclc 2 I of' the eonstilul ion 

developed the human rights jUl·i.sprudcnce for the pt·csct '\ 'Hlion nnd pl'Ol L'Cl ion or· the 

right s of the accused persons to human dignit~· and self 1·cspc•ct. Tlw t·ig-hts of 

prisone1·s we1·c not recognized in India dttring the lhitish rule of which tlwse rig-hts 

came to be recognized in the time of freedom fig·ht by tlw pt·osccu tot · of prisont' t's. 

The Indian freedom fightN strongly played a Cl'ucial !'Ole in the pt·occss of f'n·edom 

Dr. R.K.Guptaet.all. (2016) 1H explained and clarified that Lhe right of pt·isoncrs \\'ho 

whe1·e residing in the prison that pri soners right have become and valuable item 

and hmv prisoners were facing under tt·ial and the.\· Ht'C' humn n bcmgs <'tncl t hv\· 

b8w been p1·otcctcd undc1· consti tution of tlwit· c:erlHin ri ghts Hnu rcnwclic·s :ts 

prescribe by law and rcgu lr1ti on . t hl' international com·t·ntion SHhab wm·c·nt ion of 

the pl·isonen; and cover LhC' protection by the intC'rn:~Lionnl con\'cntion of pt·i:-;otwt·s 

righ ts and p1·isone1·s havr ccJtRin rights to fig-ht <lgnin I he tlll't'tbl'mc·nl I lw n[.!ht 

Lbcy <we immune fl'Om thC' protection and certni n privilc·~ccl as hum;Jn hc·ing :tt't' 

bol'll equal in dignities 1·igbts thcsr Hrc morH l cla ims wh ich nt·<· t·ccog·nJZl' 111 l he 

protection of p1·i::>oners' r ights. 

J cni fe1· Gunning and Shoren Bolam in their book Ethics law and Socie ty \'olunH' ll 

2006:lO specified that Hov,, Sadam Husain 's t ri al was conducted was larg-C'l.\· 

11-l Dr.MC'nal TT . Upadhay (20J!l) 

19 Dr. R.K.Guptaet.all. (20 1 G) 

20 Jcnifcr Gunning and Shoren IJol am in thci1· hook l•:t hies law ancl Soc J ct~· \ 'olumc 

IT 2006 
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consolidated on International opinion s trategy, th e v<' rdi ct as fool ;-md will inilue nl'c 

how past .Judges the united state and a lso united kingdom, Aust1·alia in J1·nq thnt 

trial will also influence Iraqi jurisprudence for generation fo1· n s tatuLl' of Jn\\' 

implement trial in promoting rule of law when as a t rial that is cont in ued so as to 

avoid implicating companies and individuals. 

Governments will mark a writL<'n to rhc l ~·p e ofcolTUptlOn that j)l'('VC'nt~ dt·mo<·J';t!H' 

ideals taking hold as society like that I1·aq2 1. 

J\ccol'ding to Hum an rights watch May :20 14, the cou1'Ls of .. 1\ bsol ut (' 1\)\\'t' l' .. F<ti1· 

Trial Violations by Somalia's Military Court, The' :\utho1· spcci (Y that in h1~ h()ok 

military tribunal guys think they h ave a bsolute )J O\\'C'l', a nd you ca n't t r1lk LO tlwm. 

you can't ask them anything, and they don 't respec:L the human ri ghts of JWopl<•. 

forces to try a broad r ange of crimes a nd defendants. The court hRs b1·ough t to tria I, 

in a ddition to members of th e armed forces, a lleged membe1·s of the main ls lRmist 

<11'J1l.ed g1·oup ;\1 -Shabaab , police and inte lli gence H~H'nts. and o1·clinmy Cl\'ili<llb. 

Tlundrccls of d efenda n ts ha\'e bee n tried in thC' c;tp itHl. l\ Tog·adishu. ;tnd in othl'l ' 

towns in Som a li a's south·centralrcgion that Rl'C nominn ll ~- under tlw g-ovt•J 'nnwn\·s 

a uthori ty. The militm·y coUJt h as fill ed a VRcuum ldt by hm·<'l~· functioni ng l'i,·ihnn 

tJ'ii:il cou rts, opet·ated without jucliciHI rC\'IC\\' fnl111 the Supl't' nH· C'()ur1. and 

conducted proceedings that fall fal' short of inlc1·nat JO n c-d fair tnr~l :-.lnndmds. Th<' 

military court, consisting of ser vin g milita ry officers. doc~ nol meet the fundanH'ntal 

1·c quircment under international lmv of being a compc•tcnt. indc•p<'nclcnt. <1nd 

impartial court. Tria ls have violated the basic fa ir tri al rights of ddcnda nt:-: to 

obtain counsel of their choice, prepare a nd prc:-;cnt a dcfPnsc>, receive a publl(' 

hcc-ni ng, not inc1·im i n Rte them sc lvcs, a nd a pp <' ;:tl a c:on viet ion to n h q.d1<'t' cou l't. 

11 J('nife1· Gunning- a nd Sh orf'n HolHm in their book f•:t hies ];1 \\' and S<Hwt~- \ 'olu nw 

l T 200G 
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More than a dozen of those convicted over the last year have been sent<.' need to 

death and executed, magnifying the h arm to basic 1·ig-hls 22. 

The Foundation for Human Rigl1ts lni ti.alivc in 200() with s uppo1'L of tbf' Lega l ,\ id 

Basket Fund FTTRJ in accordance with the ConstitutiOnal right to H fair. spct'rl~- and 

.impartial lrial provided for in tbC' bi ll of l'ights, C'h;lptcr 1\'. Pg<~ncL-1 Const it u1 ion 

1995 (as a mended). z:l 

In spile of these constitutional p1·ovisions the rights ofprc·tna l detainees ;-\ J'<' o f't<·n 

overlooked. This is due to a number of facto1·s including a lack of' il\\'arencss of' the 

rights of detainees and the laws that p1·ovidc fo1· p1·otecLion of 1 hose rig·ht:-.. This 

leads to overstay in detention result ing into ove1·crowd ing in p1·isons a nd its I'<' I a ted 

problems. 

Tn a concerted effort to remedy th e s ilualion, t·hc Justice, L aw anrl 0 1·dcr Sector, 

local non-govf'l'nmental organizations, devf'lopnlC'nL p;ntnc1·s as \\'ell as incll\·iclu ;d 

human 1·ig·ht s dcfcndeJ·s h t:\VO d<•viscd \';rri ous nW;\ns to imp rov<' l he coJJditions of 

pre-trial detainees in add i tion to improving access I o _1ust in·. 

One s uch step wa.s undc1·take n by the F'ounda.lion f'o1 · 11u m;-m Hig·ht s lniti;-1tivc in 

2006 wilh suppOI't of tho Legal Aiel Baskc•t Fund. FHRT undc'J'took n pro.JeclL·ntJtlcd 

·En ha nci ng Access to Justice for Pro-t l'iR 1 Dotai nc<.'s t hrot1gh Cren t 1 on of 1\ \\';\ l't' Jw.-;s 

and Enforceme nt of their Constitutiona l Right to Bai 1'. Th <' main obj('ct 1\'l' or 1 hl' 

p1·oject is to create awareness among tho public of the pl'oblcm and its t' ffe<:t on t h l' 

j udicial system in the countl'y. This activity entails public education and publH.:Ht ion 

of a Tie1nclbook on rights of pre·trial detainees. 21 

v Human l'igbts \\'atch MRy 20 14 

73 Uganda Conslitution 1995 (as <'lmcncled). 

zl Foundation fo1· Human Rights Tniliati ve in ~200() \\'iLh suppOl't of 1 hl' Ll'g·;\l .\1d 

Basket Fund Fr I R 
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Dr. scholastic Omondi (2014) 1·eviewed on the righ ts of accu sed p<'rson in c1· imin;1 l 

proceeding and th e importance of protecting victims t r ia l unde1· th<' ad\'crsar in l 

legal system pmcedu1·es dis cuss t h<' importa nce of pr otect ing th<' 1·ight of Hccus<'d 

p er son to a fa ir t1·ia l in criminal p1·oceeding, i\nRl yzing t he u nique challenges of 

proceeding u n de1· the classical comt JWoc<'durP " ·hi lt' s8fcguR 1'din~ <t<"cuscd JH'rson 

r ight and. difficu] t experience2 '1. 

Accordin g to the Uni ted N a tion s llum a n Right s C'o m mitl<'<' in (~cn<'l'ill C'omnwnt 

no. J 3, as part of the r ight to freedom from se lf-inCI'imination ;-mel the r1g·h t to 

silence, any me thods of compulsion m·e wholly nn R. cccp tablc (pH1'HgTRph I!J ). In 

addressing a number of ca ses brought befor e it, the U nite d Nat ions Hu man Rights 

Committee h a s s tated that the freedom f1 ·om compulsion to testif)· 01· to confess g lll lt 

"must b <' und.e 1·s tood in terms of the absence of Rny clired 01· i nd irec t p h ys ical o1· 

p sychological pn'ssm ·e f1 ·om the investigating aut ho r iti.cs on the accused with n ,·it'\\' 

to ob taining a confession of guilt" l (c ll~· v . tl am;1i ca. comnwnicn t ion no. :ZG:~/10N 7 . 

Judgmen t LApri l 8, 199 1], :W1JN docu men t CCP IVC/ 1 /D/ ~ :-);3/ l ~JHI. pHl';lgTaph .) .. -,~":. 

The right to freedom from torture m· cruel , inhum a n . or cl eg-ra cl.ing t rc•;lt mcnt ..... tt·m . ...; 

from a numbc1· of internati on a l in s tnn11 e nts. including t·he lJni w1·sa l l)<·clanlllOll of 

Hum a n Rights (Article 5), t he Tnte rn aLional Cov<'n Hn t on Civil and Poll! ica l 11 ig·hts 

(Art icle 7), the Ame1·ica n Con ven t ion on Hum a n l{ight:::; (..\.nick ;)). the .\f'ncan 

Charter on Human a nd Peoples' Righ ts (Article 5), Rn d t he Conve ntion on the 

Rights of the Child (Article 37). Unli ke other righ ts, s u ch a s the right to ]J1'l\'<lc.\' o1· 

the 1·igh t to freedom of expression , the 1·ight to freedom f1 ·om to1·tu 1·e 01· <:rue' !. 

inhuman , 01.· cl 0grading treatm ent is an a bsolute 1·i ght. This nwans t h<lt un cle1· no 

cit'CIU11s ta nCC'!-' ca n a p er son 's 1·ig-.ht to freedom fl'O m to rt u1·c he violntccl. 

2-i Dr . scholas ti c Omondi (20 L4) 

25 eom munica t ion n o. 25311 987, <Judgment fAp1·il 8. l ~ J 911. 

27 UN document CCPR/C/4/D/253/1987 
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According to the United Nations Human Rights Committee , th e p1·oh ibi tion of 

torture "Rllows of n o limitation" (Gen er al Comme nt n o. 20, pRrag.l'HP h 3), [n 190-1 H 

con vention was dra ft ed Rnd signed speci ficalJy on t hi~ s ubject: tht• United 1\';l t ions 

Convent ion agains t T01:Lu1·c a nd Othe r C' n wl. TnhumHn o1· DcgrHd1ng I J'C' <ll mcn t o1· 

Punishmen t . The me anin g of tortu re is spelled out in 1\rticl0 I of t he com ·c ntion : ( I ) 

the in fliction of "severe p a in OJ' suffe1·ing" (discussed bclo v\' ), (2) for H 11 11111hn of' 

purposes lis ted in the convention 

The cRse law on s uch lim itations on th e r igh t to sile nce a nd freedom fi'Om se lf· 

incrimination, m ainly derivin g from the European Court of Human H.ie:h ts. is 

somev,rh a t uncle ar . Under cases su ch as F u nke v. F1·Rn cc~ (ap plica t ion no. l.OR ~o/84, 

J udgme nt fFe bn tary 25, 19931, pa rRgraph 44) , the Eui'Opean Court has sta ted that 

the f1·ceclom from self-incl·iminRtion is Rbs olute . In the ca se of Srnmde 1·s v. United 

Kingdom (Rpplication no. 19 187, J u d gme nt [D<' Ccm h(' J' 17. 10861. p;u·ag1·ap h 7 1 l. the 

court s La ted that self-incr imination was Rn Rbsolu te r ig·ht a nd eve n appl it•cl '' h('l'l' 

Lhe compulsion Lo testi fy r esulted in t he givin g of c xndpato 1 ·~ · n· idc nc<'. On t hc 

other h Rnd , in Lhc case of Murn1y v. Unit NI Kin gdom . tlw Eu1·op<'<ln Cm.u·t d{'alm~ 

wi th both the ri gh t to f1·eeclom from se lf· in c1·im in;-'1tion a nd t he t·i g- h t to ~ ibwc 

deemed that a la w th at ch ew a dver se infc1·e nces from an accused pe rson's s !lctH·t• 

d id not violate the European Conventjon beca use Lhc in fc·J·c ncl'S \\'l~ l 'l' nol clt'c i ~ i ,·<· to 

the finding of crjminal responsibility . 
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CHAPTER TWO 

THE LEGAL FRAMEWORK ON THE RIGHTS OF THE ACCUSED PERSO NS 

2.1 The legal frame work on the r ights of the accused persons 

Rights of accused, in la w, the rights a nd privilegP:-> of a pen;on accu sed of n crinw. 

guaranteeing him a fair trial. These rights were initially (generally fro m the IHth 

century on) confined primarily to the actu al trial itself, but in the second half'oft h l' 

20th century many countries began to extend them to the period s befo1·c and aftc'r 

the trial. 

I t ::;hould be fin;t noted that Article 23 gu::~.rantcvs 1·ight to li bc l'! .v ns \\'e ll ;Js 

provides procedural and remedial recourse to coul'ls for 1·eali sat.ion of t he 1· ights to 

personal liberty. And, Ar t icle 23 (1) of the 1996 constitution of l·~wnrl ;l ~-"pl ·o,·idt's 

instances in which the right to pc1·sona lit~· ma~· bt• tnkcn mYa~· o1· dt' J)l'i\Td nne! 

th ese a 1·c; 

1. In respect of adm i ni s tration of Ju s tice of law and o1·de1 · conct'J'ns with execut ion of 

a sentence of imprisonment, arrest for ptn·poscs of lwingi ng persons ht'for l' court on 

gr ounds of commission m· su spicion of comm ission of c1·iminal offence . Art ic le 13 ( I) 

(c) is s ubjected to provisions, Article 23 (1) of t he 1995 const itution of l lgc-nlcla 

which 1·e qui.res s uch a person a l'l'estecl for commission OJ' rcasonah k suspi('ion of 

commission of an offence to be proved bcforc co u1 ·t .,,·it hin !l.B hours2!l . 

2. Pu1·poses of preventing s p1·ead of a n infcc;t ions o1· contag-ious di sease .. \rt ick ~:1 ( I ) 

(d) of the 1995 constitution of UgandR 

3. Jn respect to cc1tain categories ofpr1·sons at 23 ( J) pmapyaphs, c. f'. g. h. 

Art.i.clc 23 (J 1) provides for specified , gRzt'Ltcd meH for de tHin<'<'s. Hut horizccl by lmv. 

accessible by the public , i.e . t r ad itional placC's. ell'<', policc co il s. goH'J'nmcnt pnson:-;. 

'
8 23 (J) of the 1995 constitution of Uganda 

zD i·hticle 23 (4) of the 1995 cons titution of Uganda 
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mino1·s, childn'n houses, these excludes militar:'>' d<'tl'nlion centJ't•s in banacks l'or 

civilians and safe houses. 

Article 23 (11) closclv related with A1ticlP 2:1 (f)) right to IX' ,·isitt•d ll\' nl'xt of km. . . 

lawyer, pm·sonal doctor: it caters for the sPcurity ol'tlw pt•J·son and individual. 

The right to apply for bail is guaranteed under ,\,·ticle 2:l(G) in t't>spc•ct to t lw 

accused's right to freedom of liberty and presumption of innocenc(•. (,\rticl(' :!:3) (I) 

and Article 28 (a) respectively of the constitution of Ug·anda '"\s justic(' 

Twinomujtmi stated: "The idea is that a pc'J'son pl·t•sunwcl to be innocc•nt and 

who is entitled to a speed)• trial should not Ill' kc•pt !whine\ bm·s for unnt•cc·ss;]l'V 

Jong before tJ.•iaJ. f opine that this is ConcJusiVt!\,·(\1(' l'SSt'nt'(' of'granting·bai\ 

Section 75 ( 1) of the Magistr8.Le Colllt Act Cap 1 G empowers the 1\lagistratc•s Courts 

to hem· and gTant bail applications of case's within tts .Jurisdictions. ft also spt•cil'ic·s 

cases that a Magistrates coul't cannot hem· as bail applications. One has to applv to 

the Chief MagistTates and High Court for bailJ'l'spcc:ti\'l'ly'lll. 

Howcvc1· thi~ is in contn1vention with .Art 23 of tlw constitution. ,\n accused 1s 

entitled to apply for bail under all eircumstanccs. What this involn•s 1s that unt· has 

to remain on remand until their application proceeds to the High COlll'l. TIJt'l'l' is no 

clear justification as to why one can be t1·iocl by a com·( yet that court cannot hc·ar 

and later on g-nmt the accusNl bail. Tlw failut·c· foJ' an >·Jccusc•d to :1pp\y for bail also 

infringes on the accused's right to a spt•t•rly and fall· tl'lal. .\ppl)·ing I'o1· bad i, a 

tedious process that consumes time. The accused \\'ould thnefoJ'l' spend mot·t· IJnH· 

on J'cmand \\'ithout a speedy p1·ocess to apply for bail. He fusing to gTant bad ts lll1l' 

thing but denying an accused tlw J'ight to apply I'm· bail is another and clit'<·ct 

infringement and abuse to ones fundamental 1·ight to appl,- for bail. 

30 7f5 ( l) of the Magistrate Court Act Cap I G 
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This is a balance between the right to ]Jl'I'sonal lihl't't'· and adnunistral ion to 

criminal justice, i.e. the right of an nceused to be fn'l'. while• at same tim<• attt•nding 

his I her trial. The question for courts is wlwthcr m· not to grant bail and what 

eonditions. Tlw criminal justice system is based on tlw principle of pr<•sumpt ion of 

innocence of nn accused and therefon' a gnmt of bail J.ll'Otccts this Jli'll1Cipl<· :ts It 

wns expounded in the case of OBBO & another \'s. Ugancln'l! 

There are instances where laws arc passed to exclude gi·nnt of bail is I'csp<•ct of 

certain offenees e.g. the Trial on Indictment Amendment statute of HJH5 <'xclucll'd 

grant of bnil in rl'spect of tenorism. cattle rustling and possession of fire arm-; .. \ 

cas<' in point is otw of OKOT vs. PGAND,\ '"appell:tte sought to challengt• tlw 

constitutionality of the 1985, statute as infringing in tlw I'ig·ht to gTant of bad by tlw 

courts the high court helcl that the accuBed rights IVI'J't' limited b.\· thnt statut<· Ill 

public interest. 

,\Jso in NGUI \'s. REPUBLIC'1'1 and DPP Vs. PETE s/o D,\\1 Dl "in both en~''' the 

high comt of Kc•nya and Tammnia dcclarc>cl legislation, that sought to exclude gmnt 

of' bail, in respect of certain offences as unconstitutional as it inle•!'feJ·c•d with tlw 

Judieial discretion of courts i.e. separation of powers. 

:\n accused has also a t·ight to automatic grant of bail wlwrc• an individual has bec·n 

on remand fm· 1 :20 clays in t'CSJX'Ct of offences t rinhl<• h,· the II igh cotJJ'l. nnd ot lwr 

subm·dinate court and 360 da_\'S in I'<'SP<'Ct of off'c·ncc•s triable onl_\· by t lw High comt. 

The presumption is that tho judicial Jli'OCl'Ss isn't functioning and t lw JtHh·idunl 

should be allowed to gain his/ hl'J' pci·sonal lilwrly. Tn ,JOSl·~Pil L\lSc;J<: ,.,_ 

UGANDA !l'>tlw appellant hnd bc•0n on rcmancl for tJ't•ason and misp1·ision oft I'e:tson 

31 erimm. i.Vlisc. :\ppn. 145/1997 

32 1987 HCB, Pg. rJ 

33 LRC Pg. 308 (KY 

3
" LRC ( 1991) Pg. 553 (TZ) 

"l\lisc C'Rll\Il\[ ,\PP 7:3/ 19,17 
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for 365 days. Justice Taboro held that. the appe llant ''"as entitled to ;\utomatic 

grant of bail unde1· Article 23 (6) (c). 

Also Article 23 (7) provides for right of nn individw-1l ' 'vh o has bc0n unlawful!~· 

dep1:ived of his personal liberty to compensation , whe1·e as A r t icle 23 (8) pl·o,·iclcs f'or 

the r ight of a n individual sen tenced to a term of imp risonmen t to have the· period 

spent in lawful cu stody con sidered during the passing of t he lawful sentcn('l' to 

imprisonment. 

F'urthf'l' still Article 23 (9) provides for <1n order of Habeas co1-pus thi s rig-ht cannot 

be susp0ndcd by any l<'l\V OJ ' otherv,·isc e:md in fact, is non-dl' J'OgHblc unckr .\rtJclc• ' '' 

(d) of the 1995 constitution of Uganda in ess0ncr, Hn or der of £l abcas corpus 1s n 

remedial guaran tee vvith a 1·igh t to pc1·sonn l lihcJ·ty, Jhi ngin-1 & Othcrs \ -~ . 

Uganda:Hi, a n d, also see Re Sh er kh Abdul Ssc n tnmu case . C/H.cf 7 19DH 

:\rticlc 211 of th e ] 995 constitu tion of Uganda. p1·ovidcs rights of freedom f'roiJl 

tortu re, cruel, inhuman degrading punishme nt 01 · tre<1tment. not on]~· docs it p rotect 

the dignity of the individual bu t also extends to physical and psychological intcgTity 

of the individual , th is freedom is non-derogablc by virtue of' :\1-ticle ltJ (a) of thl' 

199:) con!:ltitution of Uganda, a cas e in ph1cc is one of STl\ TON KY.\1\ L\NY\Y:\ \' s. 

UGAN[),Yl'i, whe re the const i tut ionality of COl'pOrnl punishnwnt HS j)<\ J't or tlw 

sentencing by cou 1·ts in effect of provi sion of section 2711 of t he Magi stn-1tcs C'oul't 

Act (MCA) , the point T wish to make lw.J·c is th at ;-\lthough l\Y,\ 1\f .-\N'l\\ ':\ \\' ;1 ..... 

Recused. he still hHd h is 1·igh ts by vi 1·tue of J\rt ic;l(' 2;t. :lx 

A1·ticle 28, guarantees the 1·ight to fair t1·ial, unde1· clm1sc ( 1) an indi,·icluc-tl is 

entitled to a fai1· and qu ick p u blic hear ing before ancl independent ancl Jmp;-H't JHI 

court. The trial m ust take place in <=~ public place as a guan-1nteC' to\\'ard :--; 1t :-; 

36 (1960) E.A. Pg. 305 

:r; c1·im 1\ pp , I G/1998 

lx 1095 constitution of Ug;mcL-1 
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fairness as the member of the public will br able to obsNn' t he procl'<·ding·:--. 

However thi s 1·igh t is not absolute as under :28 ( I l) th e public m<'ty be <'xcludcd for 

reasons of m orHl i ty, public or der m· national security. F\n·thc1· undc1· l\1tick :Z8 ( 1 ). 

the court must be indep enden t a nd impartia l. gu ar ante<' a fai 1· hear ing, t hen• fo re L be 

court sh ould n 't be controlled by anoth er person /o rgan of govel'llmcnt. Hnd t h t'l'<' 

should n ot be likely h ood of bias in th e countl·y OJ' a ny membc1· of t he colll't. 

pinnochet's case whe1·c one of the judges \vas ::tskcd to disqualify him.self from the 

tl'ial because h is wi fe w::J.s ::1. mcmbe1· of t\mncst~· Tnten1ational which \\'Hs 

prosecuting Hnd w::ts like]~· to be influe nced h_,. his wif<· .. \l so. th<' cas<· of professo1· 

Is ::1.ac Newton Ojok Vs . Uganda (J 991) :mwhel'C one of the Judges '""s nskl'cl to 

disqualify h imself becaus e of hi s close t ies with gov<'J'nnwnt and wHs likt-l.v to he 

biased towar ds th e accu sed, cro~;s J'Cference. this v;ith ;.1 Uls<· Ill which 

Ka nyeih::J.mbH , J. 1·efu sed to disq ua l ify hi msc· l f, a t·guing th Ht h e swo 1·<· <111 oath to lw 

fai r impartial v;rithout ill will or Cavou r 

The righ t to ::1. fa i1· t riRl has been defined 1n n11merous l'<'gional and internntionn l 

human 1·ights instrumen ts. It is one of the mosL extensive human 1·ight s and a ll 

int<'J'national human r igh ts ins trume nts ensh1·ine it in more than one articleYll The 

l'ight to a fRir lriRl is on<' of the mos t li tig::t ted bunHtn right s and s ubs tant ia l cas<' 

law t hat hc:1w been establi s bNl on t lw inl l' I'PI'Ctnti on of thi s human ri.g h t.l·'d ]kspll l' 

vMiations in wo1·ding cm d p lacement of t he va r ious fai1· t1·ial t·igh ts. inl('l'llill ionnl 

human rights i ns t rume nt define the 1·ighl toR fa i1· t r ial in l1l'oad l~· the s anw l<'t·m;-;. 

The aim of the righ t is to ensu1 ·c t he Jl l'Ope t· ::tclm ini stn'ttion ofj us t icc. :\sa mininntm 

the ri gh t to fair t riRl includes th e fol lowi ng fnir LriH I rigl1 ls in cl\·JI ;Jncl nirninal 

p rocecd i ng::; 

Article 28 (3) provides for gu arantees for a fair LriaJ in what is 1·efcrrcd to Cls t lw 

crimin al jus tice system, the 1-~r gu arantee is Lhe right to be p1·csumed innocen t u nt i I 

proved guilt~· Criminal proceedings which s tart from a presumption of guilt and put 

t he onus to p rove one's innoce nce on the aecuscd ;u·e in bcJ '<' nll~· unfait·. 

:w Tsaac Nc vvton Ojok Vs . UgRnda ( 1 ~J9 1 ) 
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JL is not by Rccident thRt vi1'luRlly al l cn lightc Jwd judicinl s~rstems l<1 ke the oppos1ll' 

approach, assuming th at, in Blackstone's famous words, ''it i:,; bcttPr thHt ten gudty 

persons escape than that one innocent suffer". Today the prc;;umption of innocencl' 

is exp licitly 1·ecognized not only by the Article 1 1 ( l ) of the Univnsal Dr cJan:1Lion of 

Human Righ ts but a lso by most con stitutions and a plethora o f inten1<1tional 

treaties. While its results may at ti mes be hard for t he publi c to stomach i'l.n:· 

encroachment upon th is fundam enta l principle mu st be rrsisLcd. 

This the,·cfo,·e pre s upposes that the· prosecution hc-1s <I hlll·clcn of pmof to p1·mT <1n 

accused beyond reasonable doubt, Lhe exception to thC' b11rdcn p1·oof ns i'l.n nspe•ct of· 

th e right to innocen ce is provided fo1· unde1· Article 28 (4) which c.:o ntnins \\·hnt 1:-­

rc ferred to as ·reverse onus' of proof. 

Between 1971 a nd 1975, the right to a fair t 1·ial was su s pendrd in Northern h vlancl. 

Suspects \vere simply imprisoned vvithout t1·ial, and inte rrogated by the Thit ish 

a rmy for in fon nation. This power was mostly u sed against t he Catholi c min01·ity. 

The Britis h government s upplied deli.bcratcly mi s lead ing r\'iden ce to Lhc European 

Coul't of HumRn Rights when it invrstigated this issue in 1 D78. The T rish 

g-OV('l 'nmenL e:1. nd humRn 1·ights gmup , \ mnrst~· Tnlt•J·nc\tJonaJ,·c·qw•sted th Ht the 

E CHR rcconside 1· the case in December 20 11. Tlll'cc cow·t casC's rc lakd tot he• 

Northern h e land conflict that took place in rnainland lhita1n in 1 ~)7:) and I~J7(i 

have been Recused of bring unfair, 1'CStdting in the false' i 111JFison nwnt of t h C' 

Bjrmingham Six, Guildford F oul' Rnd 1\ faguin• St'\'Cn. T lwsc conv1ct i o n ~ \\T 1'l' l<\ll'!' 

ovc1·turned, though an investigation into allegations that police office1·s pcrvntccl 

the com·se o f justice failed to convict Rnyone of vv1·ongdoing. 

The second guarantee is the right Lobe informed immrcl i;ltely in the language an 

individual understands of the nRture of the offence h is changed with, thi s ri g-ht i~ 

clost'l~· n•latecl to t he right to <l n int<'l·pn:te1· where the 111di\·iclual cloPsn·t 
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unde1·stan d the language of t he trial Andrea Vs. R ( 1 !)70) E. A., 26, also Art ick :28 

(3) (a) . IO 

The 3rct guarantee is the righ t to preparation of legal defence Rnd I ega I 

represen tation in court under Article 28 (3) c, d, e , Muyii mba a ncl othe1·s Vs. 

Uganda 11, and Katatryeba and othen; Vs. UgandR 1 ~ 

In cases of offences can·yi.ng death sentence or life imprisonment , t he individual 

has a r igh t to legal represen ta ti on at the expe nse of the s tate <1 case in placc is 

STATE Vs. VERM.A.c-'\S South i\fr icRn const.itutionRl cmJJ·t (1~) ~) ;)) '"hnc t he South 

African constitutional court remarked, on the.' fr1ct that 2 .vears :c1ft<.: 1· t. h c eonstit 11Lion 

i t hadn't been demonstrated that financial and adminisl rHti,·e mcas ui ·cs h<1d been 

put in p lace to ensure the realisation a nd enjo.vmenL of the right to legal 

rep1:escntation at the state's expense J:l. It's Rlso necessa ry that t he accused h <-1\'t' to 

be brought before a judiciary officer within 24 hou rs of his ancst. 

It's unfortunate hov.revcr that most accused arc dctai ned as suspects for ovc1· ~1 

liOUJ'S, without e1ppealing; in <-1 cou1'L of law. this u nlawfu l imp1·i ~onm c nl and is a sue 

abl0 tort with damages if the victim decides t.o Sll('. 

Further sti]J Article 28 (c) says; ''be giVen adequate t i.m e a nd fac i.litics fo 1· t h(' 

pl ·cpi11'R.tion of his or her cl cfcnce" us uR. ll .V this in cR. se of Uganda should cn 1<1il 

rcR.sonable notice of the offence the Hccused hHs committe-d plus when one is lil;:ely 

in t1·iaJ. It's then after this t h at one prepa res his defence, wi t ncsses. C'videncrs etc. 

Also, 28 (d) "be permitt ed to appear before the cour t in pnson m· at lhRt person 's 

own expense, by a lavvyer of h is OJ' her choice". 

40 
( 1970) KA.:2G. also i\I'Liclc 28 (3) (a). 

41 (J 96D) E .A. Pg. 533 

42 (J 996) HCB Pg. J 6. 

43 South African constitutiona l court ( l 99 i1) 
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The purpose of this is to hire an advocate to defend Lhe accused , a n d also give lhe 

advocate sufficient t ime for his defence submission . Section 5:3 of the trial <-~nd 

indictment peace says "any person accused of an offence before the high cou .r t be 

defended by an advocate , at his own expense" and sec. 154 of the Magistra tes Court 

Act (MCA), "a ny person accused of an offence be fo re the magis tJ·atC''s c:ourL may of 

1·i ght be dcfe ndNl by an Rdvocate.'' 

IL is also a right for th e accused to cross-examine prosecution wi1 nc::;ses e~nd r ight to 

cRll e~nd examine his own v,ritnesses; this is s t ipuhlted in :\1 ticiC' ~H (:1) (g) ''h<' 

afforded facilities to examin e w itnessc's before 1 hC' cotwt ". Thi s imp li es 1 hat C\'l' r~· 

person charged with a criminal offence is entitled to fAeiliLies to examine personal ! ~· 

or by his legal representative; the witnesses called b~' t he prosecution bcfo1·e 1 h e 

com 'L a nd to obtRin the attendance and examine witness to IC'st.ifv on his bC'h<df 

before the court on the same conditions just as th ose applying to wiLness ce~lled h)· 

thP pmsecution . 

C1·oss examina tion as Cl r igh t is V<'l '? neccssa1·~· and tlw accused o1· hi s counse l mu st 

be given an oppo1·LuniLy to do so on the prosecution \\ it nesscs t hi:-. helps to test ttw 

vc1·acity and reliability of a wi tness and also helps tlw coLtl'l to amicnbl ~· ~l.l'l·iq• <ll 

the tn.1th. 

This 8.Spect 1s so important if vvitnesscs refuse to come to cou1·L whC'n p1·operl~· 

served. they can be a l'l:est ed as s tipula ted in section D3 of t lw i\ I ngi st n1lC's Colli' I 

Act( M CA) 1•1"if without sufficient excu se, a wi tncss doesn't appc·a r in olwd icnce to 

th e summons, th e court, on proof of th e proper service of t h e summ ons a reasonable 

time be for, May issu e a warrant to brin g him before the court 8.t. s uch t ime and 

pl ace as shall be t herein speci fi ed:" Section 93 of the ~, f agi stral cs Colllt !\ ct (MCi\) 

/\. wit ness who l'c•fuses to bC' swo1·n. give evidence o1· p1·ocluce <lilY docnmC'nt t hc:n 

1·equired to do so, is conside red a 1·efn1ctory ' 'viL nC'ss Sec . ~U of the 1\ rngisll'<ltc:-; (\Hil'l 

Act (MCA) 

II section 93 of t.h c MagistraLes Court .. \.ct( l\rC.\) 
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Another important absolute r igh t for a n accused is the right to be present dm·ing· 

tria l and have assistan ce of interpreter, its incumbent upon the cou rt to ensu1·c that 

the accused as a righ t is present while he is on trial , un less <1 bse nt with hi s own 

consent, or h is conduct affects the p.1·ocess ion of the t1·i.al th is i:-; st ip td Rt.ed in .:\dick 

28 (5) "Except ,~r ith his or her consen t, th e tTial of any pNson sl1<1ll not Lakl• place in 

the abse nce of that person u nless the pe1·son conducts himse lf or herself ::1s to render 

th e continua nee of the proceedings in 1 he presrnc0 or tha l pen:;on i m pn-1ct iL·n b lc n nd 

th e court makes an order for the person to be removed from the tl'i<1 l a n d pl·occcd in 

the absence of that per son .". The accused's presen ce Ht the tJ:i t=~.l helps him /her to 

exe1·cise his right to cr oss examine and also de fend him/hf' r sC' l f, Esmt NH m andi1 & 

others Vs. Uganda (1.991)45 . This r ight to be presen t during the tria] can be funher. 

stipulated, by section 135 of the Magistr ates Court Act (MCA), which says t h ;;~t 

evidence mu.s t be taken in presence of accused. "Except as othe rvvisc extwcss l ~· 

provided , as evidence h-tken in any p roceccli ng·s u ncln his act s ha ll ht' lnkC'n to t:lw 

p1·esencc of the accused, or wh en hi s pcr:-;onal attencl<tncc• ha:-; lw<·n dispensed \\'it h. 

in tl1e presence or his a dvocate, if any-l(i'' . Also, thC' tJ ·i a] or i ndic.:Lnwnt s dcci'( ' ( 'S. 

(1) _ "T he accused shall be entitled to be prese nt in com·t dt11 ·ing the whole of thc 

tJ · i;;~l so long as he conducts himsel r propC' rl y 17 . 

(2). lf an accused docs not conduct h imself p1·ope1·ly, the court m<l_,. in its disc.Tct ion 

direct him to be remained and kept in custody and procc·eds with the t.rial in h1s 

a bsence. Makin g su ch p rovis ions in i ts discretion appears sufficient f01· his being 

informed of what passed at the trial and for the mal<: ing of his clC'fenc0.'' 

Furthe rmore . an accused person has a 1·ight lobe af'fo,·d cd wit hout P<l)·mcn t h.' · th;-Jt 

pe l'SCJll., the a!::>StSLHDCC of an in LCl '))l'etCI' if t h;-lt j)l'l'SOJ1 cannot undc1 ·~ t ;-111cl the: 

L> E sau Namancla & othc1·s Vs. Uganda ( 1091) 

I(; section 135 of th e Magistrates Coul'L Act (MC:\ 

1·; section 135 of th e Magist1·atcs Court Act (MC\). 
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language u sed at th e trial .JSclarity of language helps the accu sed to c1·oss exmmnc 

a nd present his defence. 

Ug-and<-1 being <-1 mulLi e th nic counL1·y. many la ngmtg·c·:-> <'.'\ is( and ~·ct consti t tlti onall.'· 

and even in law , th e officia l language of courts is E nglish, its n ot common to find 

the m ajority of witnesses, and accused pc1·son us ing t lw \'e J·naculm·s. t h i:-> <· ntnit~. 

thC' need for in l<'l·p retcr in courts, and t lw n cL'd f<)l' int c'J'J)J'l'tation <:<111 l'u 1·t lwl' lw 

seen in section !);t of the T rial on !ndi<.:LmcnL .t\cL (T.T.:\) 1!1 .. 

"( l).w benever th e evidence is given in a language not und C' t·stood by th <' accused 

pc1·son. Il sh all be interpreted to him in op e n court in a languagC' undt•l'stood h.'· 

him . 

(2) . If Lhe aceu sed app ears by an advocate a nd t he C\·id C' nce is giv<'n in a i<lnguage 

otb c1· than E n gli sh a nd not unden;loocl by lhc a cl vocaLc. i t sha ll he intorp]'(; tcd to 

such <ld vocatc in En glish'' .. \ rti clc 2H. :1 (f) con~titution o f Re p. of U~·;mcl a: Hlso :-><'<' 

And rca vs. Uganda (1970) E.:\. 2G 

Thi s can further be emphasised in t he sC'clion 137 of the J\ fagist rmcs C'ou1 ·t . \ ct 

(l\ fC. \ ) ··(1). Where by evi dence is gi,·c n in n languag<· not unclnstood b~· thl' <llTU:--l'd 

and h e is present in p erson. Tt shall be intcrpre Ll'cl Lo him to open rou1t 111 <l 

lang·uage u nde1·stood by him" 

"(2) If h e app eRr s by an advocate and the evide nce i s given in a lRnguC~gc oth e l' than 

Engli sh, a nd n oL unders tood by tl10 advoeaLe, iL sh a ll h<' intCl'Pl'Cl.ccl Lo suc h 

ndvol'H l <'s in Engli s h" . 

Also 1:38 of Lhc Magist1·a tcs Court :\ct (l\ IC'~\ ) ·'\\' hC' n documents arl' pu t 1n l'o1· tlw 

pm'J)ose a form al pi'Oof. iL s hall be in the discl'clion of Lhc coun to Jntt-l·pn't as m uch 

IH article 28, 3 (f) consLitu Lion of Re p. of1 1g-nnda; nlso sec .\ndrea \ ':-.. l'g·and H ( 1~ J'IOJ 

K A. 2(1 

w 54 of th e T1·i.;-1] on Indictment Act (T. I .A) 
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ther e of as appears necessary". l t can furthe r be at·gu e d t h at, a n accu sed deaf-mute, 

should be acco1·ded , a sig-n r eader in order to unde r s tand the p roceed ings. ff tlH' 

accused cannot be mRdc to unders ta nd , the proceedi ng-s the n p mvisions I I G oft lw 

Magis tt·a tes Cowt Act (MCA). and sec. 11 7 of the T rio l on Tndict nwn t :\ ct (T . l .. \ ·-·0 ) 

wi ll a pply. 

Tt can be note d fmthe t· t hat a n a ccu sed pe1·son has a r ig·hL to cop~· of p t·occ'L•cling:-; 

a nd judgem ent if he so requires however thi s [s subject t o some fC'c' as may ht' 

presc1·i.be d by la w to be given with a t'C'Hsonable time r~ ft<• t· juclgcnwnl. i.e. ". \ r t iclc (i 

of cons t itution a person t ried by any cri minal off0nc0, or any person a ttl horiscd b.\· 

him 01· her, shall afte r the judgeme n t in resp ect of that o ffe n ce, bC' en t itled to a cop~· 

of the proceedings upon pay ment of ::t fcc p1 ·escr ibc d by lmv". 

Thi s becomes n ecessar y when the a ccused wis hes to fil e a n r~p pce:d . nnd he lps t lw 

<:1d voca U• to prep<:1 r c hi s me m on-1ndum o f r1ppcaJ Hgains t the CCJnvi ct ion ot· sL• n tc·n cc• . 

Tt's a lso an ab so lu te' ri ght fo1· an accused thM no pe t·son shall lw he ld to lw g-ui l t~· of' 

::t c r imina l offe n ce on account o f a ny <l<' t o1· omi s::-;wn t h <l t did no t , ;tt t lw t iml' 11 took 

place.', con s titu te such a n offence . Thi s is stipul a te d in t\ l'! ic lC' ~k t7) "No pc t·son 

s bnll be cha 1·ge cl vvi th or conv icted o f a c1·imina l offe n ce wh ich is fo11ncled on act or ;t 

mi ssion tha t did not at Li me it took pl::tce eon stitnlt' R cr imina l offcn<'c···>~. 

T h e p oint h ere T wis h to underscore is t h e cle m e nt of th<' p1 ·int.:ipal of l0ga li t.\· a c:1sc 

in point he r e is one of: Rober ts Vs R epubli c And /\.no t·'>2, T h e accu~ccl \\' e l'c ch ;-u·gcd 

\\'it h a nd convicted o n t h e ir O \V O p leas, of bring in possess ion of' 1\ fo~hi, \\'ithout a 

licen ce..•. con tra t ·~ · lO the l\ foshi (1\ lan ufactu t·e and d i!:i l ill a ti o n ) ,\ ct l~)()(i. T lw .\ ct had 

not yd been brou gh t into force as r c quin·cl b~· n oti ce in thl' g;\i'.L'ltc. On l'l'\'l~ion 1t 

'>0 ll G of the Magis tra tes Court Act (1\'f CA). and sec. 11 7 of tlw Tnal on l ncli('tnwn t 

1\ ct (T .T.A) 

.;t . \ t·t iclc 28 (7) of the J 995 constitu t ion of Ugancl<-1 a~ nm cnd ccl 

52 19G8 E .A. 622(T) 
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was decided that the proceedings we.1·e nullity. The court orde1·ed thn t the acc used 

be 1·eleascd . This is a clear principal t hat no person shall be ch <:nged \Yith or 

con victed of ::1. crimina l offen cC'. wh ich i.s founded on Hn ;\ct. 01 · omiss10n t hat did nut 

at the t ime it took place constitute :1 cri m.inRl offence . 

..-\nd no penalty shall be imposed for any c1·iminal offence tha t ::>t''·cn' r 111 de!.!,T<.'t' or 

dosc1·iption the maximum penalty th e:1t might ha\'e been imposed for that o!ft,nce at 

t he time when it was committed. T h is is stipulated in Article 28 (H) .. No pc.'n<-1lt~ · 

sh a ll be imposed for a criminal offen ce th at is sevOJ'el' in dcg1·eC' o1· dcsCI'ipLion t han 

the maximum pena lty that could have been imposed for th::~t offen ce al the t im e 

'"'hen it was committed". Tho poin t to note h ere i.s that ::~s ::1. 1·u le of slat ut01·~· 

construction , p enal statutes must be strictly cons trued , thus the princip le Hpplied 111 

c:on s t n 1ing a penal ,\ cL it> thH t if there is R I'CilsonHble mtcrp rt'lntio n . " ·hich " ·Iii 

avoid t he pe na lty in any pa1'licula r <: <l se. must be adopl<'d whel't' the constn1dions 

a1 ·0 two t he moRt lenie nt one is taken by the court. 

Tt· ~ nlso p1·ovidcd in Article 28 (8) of th<' I D~):) constitution of l ' g;1n cL1 <IS <llllt' ndl'd 

w h ich rai::;es the rule against double jcopal'(ly. '·,\ p<'rson w ho shows LhHt h<' 01 · slw 

has been t ried by a competent court for a criminal offence and convict or Hcq ui t tL·d 

of th at offence, s ha ll not again be trie d for the offe nce in for any ol het· cnm inal 

offence of which h e or sh e could h ave bee n convicted <'~l the LJ·i Hl fo t· tha t offcm·c' . 

t'X<.:cpt upon thr OJ·de1· of a s upC't·ior court in Lh e COUl'SC' o f <·1ppcHI ot· l'C'\'i<'w 

p roc;eedings r<'lati ng to thr conviction o t· acquittar· . .-,·1 

The Double J eop ardy Cla use e ncompt-lsses fo m· distinct p1·ohthit1<>no.: suhsequl'nt 

prosrcution afte r acquitlal. s ubsequent pt·osccution n flC'I' com·iction. suhs<'qucn t 

j)l 'OSC'cuti.on after certain mistrials, ancl m ultiple pu ni shments in t lw ;-;;1nw 

indictmen t. J eopa1·dy "Rttaches·' wh<'n tlw jury is impaneled . the first Witness i;-; 

S\\·orn, or a plea is accepted . 

. >:!Ar ticle 28 (9) of th e ] 995 constitution of Uganda as a mended 
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The government is not permitted to appeal or try again after the cntr~' of an 

acquittal. The pi'Ohibition extends to a directed verdi ct hrfo1·e tlw case is sub mitted 

to the jury, a directed ver dict after a dead locl;:ed jury. an <1ppf'llatc' 1'C\'l' rsal for 

sufficiency (except by direct appeal to a hig-he1· appellate comt). and an '·implied 

acqui ttal" via conviction of R lesse1· included offense. 

Blockbm·ger v. United States addresses m ultipl e punishments. incl ud ing 

prosecution after conviction. In Blockburger v. United States ( 19 ~32), the Supn~nte 

Court announced the following test: the govemmcnt may sep al'atl'l~~ try a nd punish 

the defendant for two crimes if each crime contains an cle men t thRt the oth c1· doc:-; 

not. Blockburger is the default rule, unless thE> legislature intends to depart from it 

via enRctedlaw; fo1· example, Con t inuin g· C1·imi.nal Enteqwise (CC ~:) may be 

p unished ::;cpa1·ate ly h om its predicates. ns can conspintcy·-' 1• 

The rule for prosecubon after mistr ials depends on who sough t the mi:-;triHl. rr the 

defendant moved fo1 · a mistri al, the rr is no ba1· to retrial, un)e :-;s tht' pl'Osecutor 

acted in bad faith. For example, the p1'0secuto1· goads th r dcfcndnnl in to mo\·ing for 

a mistrial because the government specifica ll y wanted a mistri<1l. 1ft lw prosccuto1· 

moves for a mi s trial, there is no bar to ret1·ial if t he t1·i a l judge find s ··manifest 

necessity" for granting the mistrial. The same standard governs m ist1·ia.ls gn'ln.tC'd 

sua sponte . 

He 1·e the point to note is the doctrinc of Res ,Judica ta . whose: a1m is to p1·otcc:t the 

accused rights hcing violaLrd; the doct1·inc Rlso bl'ings an C'nd to litig;.uion and he nce 

pl'Omotes t he respec t of juclicial decision. Res ,Judi cata p 1·o ve 1·iLatc accip itlll·. mcHn s 

the matte1· h a s been adjudicated or decided upon by a compC'lcnt courL. The onl~ 

option in Lhis cHse \•vould be appeal, revision 01 · rC'vic\\' in ctf..(' of' n ug· ;tto1·~· dt'ci ~ion 

or other incidcntal 1·emedies such as injunctions or 1·cstntining 01·dcr:-;. The b;.lsi:-; of 

this doctrine of Res Judicata vv hicb suppo1ts the 1·i g-h ts of th(' n.ccused can :d so be 

:>·1 Blockburge1· v. United States (1.932) 
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further found in statutol'y pl'OVJSJOm:. , c.'spcciRll~·. section 7 of ci,·il p1·occclurc ,\ct. 

There is also pleas fonnd in section 87 of the l\far.rist1·atcs Colll'L : \ ('t (1\!C' .. \ ). ··.\ 

pe1·son vvho has been once tried by a couJ't of competent jurisdiction fo1 · an offence 

and con victed of acqu i tted of s uch offence shall. while such co1wicLion o1· <l('C]uitt;d 

has not been revealed OJ' set side, not be JiRble to hC' tried e1gain on tht· snmc fads for 

Lbc same offence".'i5 

This provision lays down what are generally known as the doct1·ines of autl'e foi :->. 

convict, autre fois acquit and au tr e fois pardon Sec A1-ticlc 28 (1 0) of' const itution 

Republic of Uganda (J 995). Also the Residence Council (JudiciRl Po\\' c rs) sLat ut c 

1988. under SC'ction J8. the doctrine ofRes Juclicat<-l is highlighted. This fact great)~· 

contributes to t J1 e right o f a n RccusC'cl.-,1;. !\case in pl;-~ce is one of D~\ NH•: L SP~i\fP. \ 

MUABALT vs. WILLIAM KTT ZA AND ADl\'fJN TSTRATTON GEN I·~R;\ L ·; ;_ This \\'Hs 

an Rction for cancellation of th e ccrUficrlt e of titlr iss uC'd to the defendants in 

respect of land and 01·dcr on the Registra1· of Titles to issue a C('l'tificnt<' of tnlc in 

tbC' name of the dcce::1scd. V!' hen Lhe mallc1· c:nm.e np fo1· hL'a1·in g counsel fc)]' t lw 

fi rst defendant ra ised a prelimina1·y issue of Res Juclic<-"lta by tt>nclc.•J·ing copi ('s oft ht· 

decisions of the principal coUJ-t of Buganda and of the Judicia l ;\ch-iso1· to t.lw 

K::1baka, which was held in favour of first defendant. IL was he ld tha t a mattcl' i:-; 

s:1id to be Res Judica ta vvhen Lhe matter in iss ue was directly and sub:-;tan ti c1ll~· in 

issue in a formC'l' sujL, t he subsequent s uit s hould he hct"·ccn tlw sanw pal'til's ol' 

between the pnl'l'i cs undc1· whom t hey OJ' an~· of Lhem cl;lim: also in .n:N WEH 

BOGERE Vs. UGANDA RAJLWt\ Y CORPOR1\ TlO N·-,i-i., the court would not 

p1·oceed, having looked at the plaints in both suits was con\'inccd thnt th<'re \\'t'r<· 

Lwo suits i.n resp ect of the same subject matter and th<' same pal'Ll <'s. 

'i.i section 87 of the Magi strates Court Act (l\. fCi\ 

.>r; Article 28 (1 0) of constitution Republic of Ug:1nda ( 199:3) 

·>7 f1992 - 19931 HCB Civil suit No. 615 of 1969 

58 f1992 - 29931 HCB Civil suit No. 631 of 1987 
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Anoth er important right is embedded in Article 28 ( 12), which says, ··cxc;C'pt fo1· 

contempt of court, no person shall be convicted of a crimina] offence unless the 

offence is defined and the penalty for it prescribed b~· law". HcrC' the issue to note 

is the J:ul c agRinst unw1·iLten c1·iminal offrnccs; the only excepti on to thi s principnl 

of legality is that the cou1ts arc permitted to punish any person fo1· c;ontl'tnpt of 

court even if the Rct constituting the contempt is not defined in a wl'it ten pe n<t l law . 

This rule h elps to give a degree of prcdiclabilit~· and cc1'Lai nly to the' ('l'imi.n:\1 Ia\\' . 

Secondly a lthough the law emphasises presumption of innoccncC' especial ly criminal 

offences, there seem to be certain offences, which a1·c of s t1·ict li abi lity offe nces such 

that, once one is caught in the breech of it there is no way out. H ere t he righ ts of 

the accused are not absolute in s uch cases of s t1·ict liability; the1·c is no prcsumpbon 

of innocence or proof beyond r easonable doubt . Strict li ability offences nsu:-1 l1~' fall 

undc1· sL<ttu LO l'.V offences for cxa n1plc failure to obscn•e the conditions of' H pubh(' 

scJ·vicc.' lic;cnce 1s Rn offence ofst1·ict l iab ilit~· . ln ABDl 'T.T.J\TT \ 's. REPl'BU C,r'.tlw 

own c1· a nd holde1· of a public se rvice vehicle was con victed of failing to c·o mpl .\· \\'ith 

a special condition of his road service licence contra ry to sccLion ~;3 (:3) and sec :2G of 

the Tanganyikn t 1·Rnsp ort licen sing o1·dinance (c;ap :173). On app<'n l :q.unnst th(' 

c:onviction it was not common g round that the appellant was n ot on tlw \'t•hich 

when the offence neither was committed nor was h e 8 pn1·ty to the offence, nu1· chd 

he know ofjt. Brian H . d js missed the appeal afteJ'l'emaking that t h(' \YoJ·d ing of thv 

ordinance was e quivale nt a nd capable of the imposing s trict. liability 01· nol r;o .\! so 

in the case of WOOD ROW (1846) 15M & W 464, the accused \vas fo u nd guilt ~· of' 

having his possession-adulte rated tobacco al th ou gh he did not know it \\·as 

Hdultcl'n t.ed. 

59 (J 694) E.A.Pg. 270 (T) . 

r;o sect ion 23 (3) and sec 26 of the Tanganyika Lr8nspo1·t licensing ()J·dinanct' <cap 

373) 
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F'urthermore, a lthough it's a righ t for a n accused to geL bail th is 1·i gh t is not 

absolu t<>. section 78 (1) of the magistrates court act (l\fCA) points out that \\·here 

any person appears before a magistrate's court ch;.u·ged with an offc n<'e f01· which 

bail may be granted, the court sh:=tll inform him of hi s 1·igh t to a pply for bHil. 

Although it's R 1·ight for an accused to get bail, th is r ight is hO\\'C'Vt'l' not abso lu te 

because firstly not a ll offences can lead to bail being gnwtcd . Second ly. s<'ction 7.) 

(2) of the Magistr:=ttes Court Act (M CA) stipul ates circumstance to he justific'd fo1· 

one to be granted ba i] Gl . 

In Arvind P atel v Uganda Supreme Comt<iz, the Suprem e CoUJ'L g:we g·uidanec on 

consider:=ttions of granting bail in a n appellant courL These conditions were 

summ arized in 'reddy Sseezi Cheeye v Uganda G:~as; 

'T'he cha1·acter of the a pplicant 

WhNhcr he /she is a fi1·s t t im e offr nde 1· 0 1· not 

Wheth e r the offence of which t he ap plican t was convicted involwd j)C' l'sonn l v10lence 

'rhe appeal is not frivolou s R. nd hR.s a 1·easonahle possibi Jit.v of success 

The possibility of s ubstantial delay in tho deten11i nat ion of the :-l PP<'<-11 

Whe ther the applicant has compli ed with buil t conditions gn1n tccl hcforl' 

Lastly courts also have the jurisdiction to arrest the accused clespitc gT:-lnting ht-lil. 

'T'his strengthens its mantle to control th e accused on bai l. F'or ins tance, in case the 

court deems that the a mount of the bail needs to be inc1·cascd. H rc·aJTcst can be 

made cli1·ect ing th <:-1L a 1wv,r bond f01· Lh c inc1·eased. a mount be paicl.(scction 14(2) of' 

the 'r1·inl on l ndicLmcnl .\ ct Cap 23) 

In case of fraud , a mis take, insufficie nt sure Lies or othe rwise have bee n c-H:ccp t ed by 

Lhc cou1'L , the Hi gh court eRn a lso is s ue a warrant of Hl' l'C'st to J'e·t=~ rl'<' s t tlw au ·usC'd 

1·clcascd on b::~il. 

1; 1 section 75 (2) of the Magistl'R.tos Court i\cL (1\1 CA) 

liz Cr imina l Appeal No. 1 of 2003 

G:l Miscellaneous Criminal Appeal No.37 of 2009) 
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All in a ll , bail i.s a fundamental r ight of an accused pc1·son vvhich should be 

exe1·cised judiciously. Conditions set for thP gr Rnting of bail shoulcl indl'ed be 

"reasonable"' that th e applicant is ::tblc to mc<'t th<'tn thus they nn· not \'iewL•d as 

punishments RS if an accused person is remanded bu t is s ub:-;cquent 1.'· acquit toe! . 

h e/sh e may ha\'C s u ffe red gross injustice. 
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CHAPTER THRE I~ 

3.0 The effectiveness of the law regarding rights of the accused persons. 

3.1 Introduction 

The effectiveness of the law regarding the righ ts of the accused persons u-1n be 

premised on the following principles. 

3.2 The Presumption of Innocence 

The Presumption of Innocence is provi ded fo r undc1· Al-Licle 28 (;"3) which provides 

fo1· guarantcos for a fair tri<1l in what is refcnecl to as thC' c1·iminnl justic<' s~·st<' m . 

the 1"1 guarantee is the r igh t to be presum ed innocent unti l pmvccl guilty C'nlllJII<-11 

proceedings which st a rt fro m a presumption of guilt anrl put rlw onu:-; to pmvc 

one's innocence on the accused are inherently unfair. 

In Canada, a pe rson accused of a crinw is presumed innocent until the judg-e.~ OJ' j lll·~ · 

finds him guilty. This is called the "presumption of innocence ." 

The presump tion of innocence is one of th e most important rights in ou1· criminal 

justice system. 

This right mc<tns many t hin gs : 

The accused docs not have to prove his innocence . The p1·osccuLo1·, who i:-; tho lm'-~' l'l' 

for the gove1·nmc nt, must p1·ovc anrl convincC' the judge o1· jlll·~- I h<ll tlw nccusL·cl 

committed the crime. Prosccuto1·s <1rc offici;-l lly c;-Jllccl "Cl'imin;JI <1ncl p('n;d 

prosecuting attorneys" . They used to be called "Crown pl'Osecutors". 
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The prosC'cuto1 · must prove that thP l'ICCuscd is gui lt~· "b(·~·ond a reasonable dou bt" . 

At the end of t he trial, if the prosecutor has not presented enough evidence , o1· if' t hC' 

judge or jUJ 'Y still has R 1·easonable doubt about whethe1· the accused commit IL·cl 1 he 

c:rime, he mus t be found not guilty. In othC' l' wOl'ds, h e vvill be "acqnit t<•d". 

The judge and ju1·y must be fair. They cRn't be prejudiced agains t the a ccused 

during the procee dings . For example, a judge can't be involved in <1 case if the \' i<.:l im 

is a member of h er family. 

lL is not by acci dent that virtuall~· Rll e nlighle nC' d judicia l syste m s take the oppo:-;ile 

app roach, assuming that, in Blackstone's famou s '"-'Ords, '' it is belt<·r t h r~t !t'n gui lty 

pe 1·sons esc<1pe than that one innocent suffe r'' . T od ;-l_v t he presumption of inno<·<·n('t' 

is cxpli.citJy 1'<•cognizcd not only by the Arti cle 11 (1) of !.he Uni\'C•t·sal l)(•cl an-\l lon of 

Huma n Right s bu t al so by most constit11Lion :-; r~nd n plet hon1 of' int(' l'l1 <11 ionr~l 

t1·caties. While its res ults may <1t times b(' hHrd for the public to s tom;wh H n~· 

encroachm ent upon this fundamental princip le mus t be l'<'S istt'd. 

This thcrcfm·e pre supposes that the prosecution has a burden of proof' to Jl 1'0\'t• nn 

accused beyond .reasonable doubt, the exception to the burden proof as a n aspC'cl of 

t he right to innocence is provided fo1· under Article 28 (4) \vhich contains \\'hat 1s 

r efenC'd tons 'l 'CVC'l'Se onus' of proof. 

Thi s principle is f'u rth C" l' ensh 1·i ncd m :\1-l icle 11G of the MCC'P . .-\ thi 1·cl "'''·'· 111 

which the )Jl'<' sumption ofinnocencC' can be n1aintainc d rcl:=ttcs to hm,· th<' suspect or 

accused person is presented . A susp C'ct 01· accused pen;on s hould not lw m ;.Hk to look 

like a guilty pC'l'SOn by being caged or shack led in the co111troom m· forced to il]JJH'Hl' 

in court wC'arin~r r1 prison uniform or with his 01· ht·1· hC'ad s ha\Tcl. I f pn:-;sihlt•. t lw 

accused should be allovved to dress in civilian clothes for the duration oft lw t nnl. 

The presumption of innocence will not be viola ted \\'he1·c the Hccused pcl'-son n<·('(l:-­

to be h Hndcuffed or r estrained to prevent hi s 01· he1· escape or to maintain the 

gen eral sccuril~' of the court room. To a ddition to t hese guan·1nLC'cs. it is importr~nt 

Lbat prior convict ion~ of the Hccu secl not be disclosed tot he cou1·t in the c;ours(' oft he 
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tria l, R di s closw ·c that might u n du ly in.Guence the decis ion of the judge and 

consequently violate the p res umption of innocence . (Prior com ·ict ion::- 111<-1~· be 

considered , howc~ve t · , at a hear ing on pc nFdties con·ductcd once a n accused pc' t'son 

h a s been found guilty o f a criminal offe nse.) A person':-; t·igh t to th e pt'<' sump t ion of 

i nnocen ce m ay be violated not only leading up to and dt.ll'ing a trial bu t ~d so. if t he 

person h as been acquitted , a fter ward. Wh er e a pe rson h a s been acqu itted, i t is 

importRnt for public offi cials not to mRke any stat0ments s ug-gesting· t hRt t h r pcn:on 

s houl d have been found gu il ty . 'T'he p t·esumpt ion of innoce nce is li nked to ma n.\· 

ot.h<' r fa i1· t l'iRl t·ig·h ts : fo r <'X am plc>. Llw p resu mption of l ihcl't~r found in .\1-t iclC' 1()0 of 

the MCCP s tem s fJ'o m the p res umption of innoc<'nC<'. as docs tlw t·i ght to t ri a l 

wit hout undue de lay and the right of a deta ined person to t t·ia l wi thin :1 t'('nson;thk 

time or release found in A1·ticlc 6:1, and the ft·f'cclom from sclf-incri m inn ti on !:t iel ou t 

in 1\t·ticlr n7. T he l'ig h t to a t t'iH l b~r a n impa t· t iHl juclg·(' <lS S(' t out in :\ J· t it·k 17 

overlaps w ith the pt·csumpt ion of in nocence . 

3.1 'T'he principle of the n a tura l jus tice 

'T'h c e ffectiveness of the law reg;wding th e rights of the' accused p l' t'son s h~1sed on 

th<' principle of' na tut ·a l was cxpn'ssed m the lead ing precl'clc n t o f n dg<' v 

Ti a lclwinG' whc l'e h.v th<' conseque nce of f'a ilut·e to obs<'n'<' the p1·in (' ipks of natttntl 

jus ti ce was tha t the decis ion made in violR.tion of one of tlw princip le's of n~llurnl 

jus tice is null and void. This was m a de b~· ow1·turning the clvc i ~ i o n th;t t ,,·e~s 

r eHehecl at in thi s ca se by th e \NR tch comm ittee b~, dis mi ssing t he ch H: f con~ t n h l<' of' 

Bri ghton "vi thout o ffc1·i ng him any notice o f h enring. Tt was fu l'( hc l' he ld t hcH thl' 

watch committee was bound to obsc t·ve to obse rve the ntles of natuml jll stJce hu t 

in this ins tanec the watch committee had not obsN vNl the m , fc)l' t he ;lpp lic;tnl had 

not been ch arged nor infon 11ecl of th e grou nds on which they pt'oposc d to pt·occecl 

a nd had not bee n given a pl'Opc r opp01·tunity to p1·esent h is defen~e. 

(j ' r 1 ne1 ~11 
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F'urthcn110J'C in th e case of De Souza v Tang:a Tov\'n cotn'lcil 1;.-,, the clc·c ision to 

dismiss the fire maste1· was arrived at without gi,·ing him a reasonable opportunit~· 

to 1·espond to allegations against him. 

This decision was overturned by the court of appeal basi ng on the g1·ound that Hny 

decision made' in violation of natura l jus tice is nu 11 and void . 

3.'1. 1The duty to give reasons 

Administrative law has gener rllly s hown a progresstV<' e~ncl positi,·c t 1·e nd to\\';u·ds 

the development of the law relating to the p1·inciplc of natuntl j usticc/dut~· to H('l 

fa irly by decision makers to give J'casons fo1· t hc i r dct:isions. 

r ndced, Lord Woolf regards "the giving· of sati sfactor~· n ·asons for n decision as hemg 

the hallmark of good administration." Woolf, Pmtection of the Public. p . 92. 

The giving of 1·easons is considered to be inextricably bound up with natw·al. justice 

o1· the 1·ight to be fairly heard a nd is fundamentally JmpoJ'tHnt as a public law 

p1·i nciplc. Tt has been described by Lo1·d Denning MR in B1·ccn v. 1\KU l>liHs "ont' of 

the funclr1ment als of good a dn:1inist mt ion ." 

Indeed , to om it reasons is not on ly to ta ke' awHy th e' "good" in t lw <1cl ministnllJon. 

but also to instill bnd administ1·ation on socidy. The gi,·ing· o f J'l'Hsorb i~ a 

fundamental rC'quiremcnt of fail'l1 ess and is n<'cessary fo1· Llw s;-Jtisfaction of parti es. 

The concepts of fa i1·ness, justice and J'C:'lsons a n • int<' I·chang<' Hb k a nd one cc-1nnot be 

achieved without the other. Reasons are the li nk betwee n the decision and t he mrncl 

of the decis ion maker. 

This Article outlines the comm on law development with J'Cgarcl to the duty to give 

reasons. Originally, t he Courts \Ye 1·c re luctant to enquin.' int o what WH::) vic"-cd a~ 

Hdmi niSt l·ativ<' policy HS outJinC'cl in the l<-1t c nint'lC'C'n ('('ll(LII'~' C:'l:o;('S or The (~U<' C 'll V. 

u.i [196l]EA 377 

r;c; f 1971] l All K R. 11 Lit), 11 54 
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Bishop of London 67 a nd Alcroft v. London BishopliH. The CoUJt s 1·igicll~· adhnccl to 

t h e position that there was no general duty to give 1·easons. This position was slHted 

in the English cases of Mcinnes v. Onslow-Fane IWR v. Kensington Hnd Che lsea 

Royal LJ3C exp. Grillo 70and the Australian case of Public Ser vice Boa1·d of NSW v. 

Osmond ' 1which h as been described as "an opportunity lost". 

HO\Yc,·er, noLvYithstanding a few comm.on lRw setbacks. the CoUJ·ts hH\'l' l'C'cou.·nil'.cd 

th e "serious gap" and while still seeking to maintain the origin<~! common IH\\'. the 

Courts have Adopted various approaches 01· ?YOunds to justify the g-iving· of lTHsons. 

It has been stated thRt a lthough there is no dut~ HL com rnon I R\\' to gi\'<~ 1·easons. the 

duty is, inte1· Hlirt. implied since it is nc>cessa r~· to cnsm·e fr1in 1c:-.s, pl'l'SOnHI lilwrt_,. 

and to prevent Rn abenant, unreasonable or inntional decision . 

This Artic:lc 1:cviews the advantages and. disadvantages of the duty to giw n·asons. 

It a lso highl-i ghts the various approaches a dopted by the Courts and concludc•s t hat 

alth ough thcrf' is no express general duty to give rc•asons. in pn1ctice I his must be: 

done. The standar d of duty is also outlined. L rtst ly , l'l'com nwnclations HJ'l' mnclc and 

the need fo1· app 1·opriatc legislation and a fu ndamental 1·ight p1·o,·Js1on is 

emphasized. 

3.1.2 Advantages of duty to give reasons 

There arc many valid 1·ea sons to justify the givi ng of l'eHsons. T n orde r to be HCl i ng· 

lawfully, the decis ion m ak er mus t have reasons fo1· the d ecision . T o hH,·e lo giH· 

them is hkely Lo be some assurance that the reason s will bC' likely to he pl'Opc l'l y 

ri i (1890) 211 Q.B.D. 2 13 

liH (1R9 1) .r\ .C. (iG() 

rm (1978) 3 1\ll KR. :2 1 J , 

1o ( 1 896) 28 HLR 94 

I I f1887l LRC G8 1 
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thought out and possibly good in law, for , having made t hem known: the decision 

will be open to scrutiny. The decision maker is likely to focus mo1·e carefnll~, on the 

decision and minimize whim and caprice. Giving reasons is also "a self-disciplining 

exercise", Sir Louis BlonrCooper, QC. In R v. Islington LBC, exp . Hinds 12and in 

Tramountana i\nnadora SA v Atlantic Shipping Co. /:~Donaldson cT sta ted '· JLwin g 

to give reasons concentrates the mimi wonderfully''. 

In addibon, to gwe reasons is to invite accou ntabili ty and tn-=tnspa1·cncy r1nd to 

expose oneself to cri ticism; this helps to ensu1·c that povH'r is not <1buscrl o1· 

arbitrarily exercised. This wi ll in turn promote public confirlenCl' in the system. 

A further advantage of giving reasons is that t he process will fr1cilitatc r1ppcals and 

assist the Courts in performing their supervisory functions to know w·het hn the 

decision make1· or body took in to account re levant considerations or acted properly. 

This migh t \•vell reduce the numbe1· of unsustainable appeals. Roasons a lso provide 

guidance for fntul'C' conduct r1ncl so clete1· applications which would be unsucl·cssful. 

In sho rt , it is ('Ssenti81 for lhc efficient functioning of Lhl' machincT~· of good 

govern ment. 

In the case of Flannery v. H a lifax P:state Agencies Ltd -· 1, IT e m·~· l "J statc•d th<lt ''ThL· 

dut~r is a fu.nct ion of due process, and the refol'(' justice•." 

It is submitted that constitutional justice imposes a 1·equi renwnt of proccd ural 

fairness and consequentially this necessitates a du ty to give 1·easons. To not give 

reasons is the very essence of arbitrm·iness as one 's status could be redefined 

without adequate explanation as to why this was done. Secn;cy creatos suspicion. 

justly or unjustly. This secrecy may :1lso be dcsc1·ibC'rl ns the h::dlmm·k of incfficiont 

-:2 (1995) 27 HLR 6f.i at 7f.i 

1:1 (1978) 2 All E.R. 870 at 872 

7- 1 (2000) 1 W.L.R. 337 at 381 
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and corrupt administration. Reasons must therefo1 ·c be disclosed. Besides, Lhe 

giving of good reasons ·would ineviLably earn respect for Lhe decision m::~J<er. 
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CHAPTER FOUR 

4.0 1'he weakness of the law regarding the rights of accused pe1·sons. 

4.1 Introduction 

However much the law regarding the rights of accwwd pc1·sons has hrcn d"fc'cli\'C' on 

account that all the decisions made in violation of rig·ht~ of accused pr1·son:-; a1·e held 

null Ftnd void as it was expou nded in the cases of Dr Souza v.s. 1'c-1ng<1 town council 

and Ridge vs. Baldwin' '>. 

Undermined independence of the judicially. 

According to article 28 of the constitution which gu;:u:antees a 1·ig ht to ::t fair 

hea1·ing- , it provides th::tt in determination of civil ri ghts a nd any oblig·at ion o1· 

c1·im inal ch aq?:e. a person shalJ be en lit led to affa11· . :-;pccdy and puhlit· hcHJ'i ng 

before an independent and partial court or tribunal cstabli s hrd b~· law. 1'hc 

indepe ndence of the Judi cia ry with respect to: l'e]J<'H tecl c1·iti cism ancl clefinncr b~· 

g-ovemment officials of judicial decis ions: allegations t hat some nwm bns of the 

Judi ci<H·y h ave bc'en p1·essured to collud e with Lhc polic(' in t he aJTc'sl of PL'opk fo r 

exampl e politicia ns more especia lly opposition politicians and case's of di1·cct 

in tel'ference with the disch arge of the duties o[ the Judicia1·y hence viola ti on of the 

accused's rights . 

1'he President threatens to suspend .Judges also undermined the independence of 

the judicially 

At thr beginning of Octobc1· 200f), P1·esidcnt 1\ lusc·,·c ni. in 8 move lo counter the 

widesp1·ead evict ion of custonHu·:v inhabitants o f la nd pnrcc ls. dll 'Cctccl an 

immediate end lo a ll evictions of lawful and bonn fide land tenant~ <lnoss lht· 

count1·y. 

7:; [19G~1l 
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In June 2005, President Museveni h ::~d alre ::~d:v vmrnccl landowners not to exploit 

the tenants' ignor ance of land law. El c also cli1·ectcd warnings at judicial officers 

who issued what he called 'bogus eviction wa JTants'. /\ State House s tH tcmC'nL 

quoted the President as saying that he 'will sus pe nd a judge who colludes in illeg-a l 

evictions and institute an inquiry'6 . 

The President 1·epeated his s tance m his StatC'mC'nt of Acceptance to tlw NRl\ f 

National Delegates Conference in November 2006 aL which he \Yas clcct<·cl the 

Presidential Candidate for the forthcoming P1·eside nLi al elections. 

The statement was criticized by the Uganda La-w Society on the basi::; that undc•r 

the Constitution, t he President had no power to take disciplinary action against 

ju dges: 1'athe1· thi s power lay vvit.hin the dorne1i.n on the ,Judicial Sc1·vice 

Commi:-;sion . 

Jn a st.Citement the Uganda Judicial Officc1·s t\::;sociation (UJOJ\ ) c·orn plaitwd of 

continued threats against <Judgcs, vvhich thC'y s<ticl undC'1·mined the princ1plt• of' 

independence of the Judiciary as cnsh,·inccl in Llw ConstiLution. Th<' slatl'nwnt 

added. ·we spc'cifically condemn threats of firing judicial officer::-; whc•n hnnclling in 

land matte1·s, fo1· the state should be the last Lo call fo1 · mob justice ,,.hl•n t hnl' an· 

avenues of due process fOl' one who is dissatisfied with a decision of cotll'l. Thi~ 

undermined the independence of the judiciary . 

Lack of Fundin g i.s a lso a weakness on the law regarding the r ights of the accused 

persons 

Jn a number of interviews, the seven' lack of fund~ available to the Jud1ci;.u·_,. in 

Uganda. According to the High Court's P1·incipal ,Judge. Janws Ogooln <Is he \\'rts 

then llw Judici<u·:v's budget was subject to s<'\'el'<' ('Uts in tlw la::;t thl'l'(' to four 

~'ears 77 . 

7c; The Monit01·, ,Judicial independence undermined, 2007 

77 The Monito1·, Judiciary, 16 Decembe1· 2006 
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This cut in funding has consequences both for court f<'lcilitics, such a s the Jihn-ll'~·, 

and for the ad minis tration of justice. According to <Judge OgooL-1. Hs a result of the 

cuts, Lhe High Court has had to sc<'l lc down its acti.vitirs. T he c1·i minRl s<'ssions 

work, for insta nce , h a d been cu t by 60 p c1·cen t. Thi s in 1 UITl has led to <I bnck](Jg· of 

cases at a ll levels of the Judiciary. 

In Decembe1: 2006, the Deputy RegistJ'aJ' of the Criminal Division, Ro~· Bya1·uhanga. 

warned t hat it could t ake up to 300 years to cle m· the backlog of <:<lscs should the 

current conditions prevail. 

This he1s se ri ous implications for Uganda's 26,000 p1·isoners, ;)8 pc'J"C<'nt of whom 

Hl'C' on J'cmand awaiting trial which i.s up against the prinC"iplr of nat11rrtl justice of a 

right lOa fai1· hearing. 

The fonnrr StaLe Mini sLe1· fOJ: Justice and Con~litutionnl :\f'fni1·s. Fr<'ciC'l 'i ck 

Ruhincli , stated Lhat t hr length of time remand p1·isonc1'S has bct'n ht'lcl <1s of 

October 2006 \\'aS as follows : 689 prisoners had spent 2 1·:3:2 months dl't<-lllwd .. -> 1 J 

had been dcLa inf)d for 32·40 months, 370 prtsoners h ad spent !J0 · 1~H months in 

prison and 334 bad been held for ove1· 48 months awaiting triaF". 

Tn April 2007, Parliament passed the Judicature Amrndmcnt Bi ll 200G. wh ich 

a llows government to increase the num be1·s of' judges at Lhc Sup1·cmc Court f'rom 

sevrn to 11 and in the Cotnt of ,\ppcal from Pight to 12. 

Lack of sensiti zation among the citizens about Lhc law 

TL is right to assert LhaL most Ugandans a r<' ignorant a bou t th e ln\\' and most 

especially their 1·ights when appearing bcfol'c a n.\' official ot· administi';Jt ivc bod.\· fo!' 

exa mple to h<' lJC'ard, righl to cross examine t he \\'itnc'ss. Tlw lm\· l'l'gn rcling t lw 

1·i ghts of accusrrl person s as provirl cd fm· undc1· chaptn four oft h(' 19!).-, const it ut 1011 

of Uganda mosi especially unde1· a1·ticle 28 of the 1 995 constitution of l 'gr1 nda 

which p1·ovides for ri ght to a fa ir hearing. 

'R Thc l\Toni tor December 2006 
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High rates of poverty among the Ugandans 

Jncre~u::;ed povel'ty among Ugandans to the exten t th a t these people m ·c not 111 th<' 

posi tion of accessing jus tice in a vvay th:::~. t they ca nnot c \·cn <1 ff01·cl to legHI sen·iccs 

for example hiring lawye1·s 

Limited courts of justice in some parts of Uganda 

Most Ugand ans have failed to access justice in UgRnd a due to fact that the ~· n'HII)· 

lack access to these courts . This is whereby a district is having one COill'l vv hi ch ma~· 

be hard for all of the citizens to access it thus denying them a fa i1· t1·ial. 
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CHAPTER FIVfi~ 

5.0 CONCLUSIONS. 

In conc:.lusi.on therefore the 1·ights of accused persons as t hey Rre embedd ed in the 

L995 constitution of Uganda under chapter fmw especially article 28 and h as been 

applied by Uganda courts and to some extent it has been effective due to the fRet 

that the decis ion makers are bound to abide by the rules of n RturaJ ju~tice or wh ich 

failure to observe them the consequence is that the decision made i.s held nu ll and 

void. 

Fmtho1·more the decision make1·s RI'C requi 1·ed to l'C'COJ'd the l'P<lsons f'or L ben· 

decisions in order to affect the law regard ing the 1·ights of' Lhe accused p<' l·so n~. 

However, eve n thou gh the lRw regardi ng- l'i.ghts of accused p<' l'sons as l'mbl'clclecl 111 

the 1995 constitution of Uganda but has got i Ls wcRkncsscs 01· loop holes ns the~; 

have been discussed above. 
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5.1 RECOMMENDATIONS. 

With 1·cspect to matters that arc tJ1l'eats to judicial indepe ndence in politicnl cases . 

The r esearche r recommends that Ugandan Govcn'lm<>nt must n.'SJX'<.:t t lw 

separation of r)Qwers between the executive, lcgislaturo and junici c=u·~· which is so 

critical in upholding democracy and the rule of law. 

The principle of the independence of the Judiciary extends to the per sonal 

independence of judges . They ha ve the right to decide ca ses befo1·e them <1cconl ing 

to the Jmv , f1·c•p f1·om fc•ar of p(')'son:=d cl'iticism 01· I'CJ11'isHls o f :-my ki nd . even in 

s ituations where they are obliged to render judgment s in ni ffi cult ;md scnsit in· 

cases. for cxam.plc in 2005 The Executive sent a cleRr wnming to othn judges \\"h o 

might s uccePd .Judge Lugayizi that their J'cputations a nd carce 1·s mi g· ht ht• pu t 111 

j eopardy too if they take deci sions which 1·un counter to the g·ovo 1· n nw n t' s intt'I 'Cs ts. 

Having noted a potenUallack of coordination between the police Rnd tlw Din'ctonltc 

of Public Proseeutions, I recommend that the govC'l'nmcnt reviow policies, prac ti ct~s 

and procedures to en sure better case manageme nt of accused and defend a n ts . 

The J'CSCRrche r l'ecommends in the SL1·onges t terms that t he E~ecut ivC' ;wcl 

govemme nt desis t fl'Onl direct intc1·fcn•nces with deci sions of tho court espc•cia ll.\' in 

such ciJ·cum s tc-mccs whe re thci1· a ctions wer e dc•signcd to intimi dHLl' ;mel f'1·i g·h te n 

those p l'CSCD l. 
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