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CHAPTER ONE
INTRODUCTION AND BACKGROUND

1.1 BACKGROUND

Kibaale District in Uganda was formally part of Bunyoro kingdom. It boarders Kabalore
District in the South West, Mubende District in the North East, Hoima is the North and
lake Albert in the West. Kabale District is the original homeland of Bakiga is and found

in the Southern Western part of Uganda and it was formally part of Kigezi.

The present day Kibaale District is the creation of the Movement Government to solve
the persistent problem ol the Banyoro people that live in the area. However, the said
position instcad brought about conflict amongst the original occupants of the land (the
Banyoro) and the Bakiga people who resettled to the Kibaale area. As a result, the said
settlements brought about and highlighted the contradictions between the theory and

; & : |
practice of movement government policy on rescttlement schemes.

A resettlement scheme is a planned movement of pecople from onc area to another. In
some cascs the greater desire is for people to scttle in under populated arca, to contribute

" ~; . 2 . .
< 1ts development or as is often in Uganda“where people acquire land in such places.

The crigins of the Bakiga's resettlement i Kibaale originate from the high number of
immigrants to the place from Kabale. This study thercfore i1s intended to focus on the
proble ns that cmanated from the scarcity of land in Kabale District. The great need for
land was predominately as a result of considerable increase in the population of the
Bakiga and the land system of the said people where acquisition of land was mainly
through inheritance. This land system resulted into land fragmentation between only
those who could nherit land or have resources to acquire land. There was therefore

limited land to suit the growing population and this forced the Bakiga people to request
2 £ POy g |

"M Kulumba (2001) p.155 Uganda Riding the Political Tiger, Security and Wars in the Grear Lakes
Region.

" Ibid p.157




the Government of Uganda to provide a remedy. Consequently, the Government
mitigaled the needs of the Bakiga through two deliberate government settlements

schemes.

During the period of 19406 tol961, the government facilitated and assisted in the
resettiement of the Bakiga to Kibaale and whose movements subsequently became
spontancous. At the said time, the Bakiga moved and settled into Kibaale {reely with little
concern {rom the Banyoro considering that the numbers of the Bakiga were not

. 3
threatening and they spoke a language the Banyoro could understand™.

The immigration of the Bakiga is not a new thing. In 1965 a group of 300 families were
brought in and settled in Rutete-Kagadi - part of Kibaale District, they were however told
to confine themselves in that resettlement area.” The said area was officially made a

resettlement scheme in 19737

In the 1970s there were several involuntary migrations by people in different parts of
Kabale and Bushenyi. The Bakiga were given an option by the government of moving to
Kibaale District particularly in Bugangaizi County. There was another reseltlement arca
in Bugangaizi called Kisiita Resettlement where a bigger number of Bakiga are placed. It
is believed that these were brought without going through the normal process. The latter

: ¢
group came as Banyabuzaare (extended family members)’.

In 1992 another resettiement took place in Kibaale in an area that was part of the Kibaale
Forest Reserve game corridor and virtually all those settled in the said area were Bakiga
who came through government sponsored resetilement schemes. Others had come as
workers on tea plantations over years since the mid-1940s when the Bakiga had been
migrated to that arca and the number of Bakiga inevitably increased in the forest reserve.

However the local population of mainly Batoro rose against the Bakiga and as a result led

¥ Prof.Byarugaba (2002) p 1112 A Report on Kibaale District.

" Byarugaba (2002) p.12 Uganda’s Fundamental Change. Domestic And External Dynamics Of Conflict
Auid Development

" New ision Wednesday June 232003
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into the compulsory resettlement from Mpokya near FortProtal becoming what was
termed as the Mpokya conflict. The indigenous Batoro had become threatened as the
number of in-migrants increased. The climax of this conflict culminated into the
“Mpokya Incident” where the focal population rose up against the Bakiga and a number
ol lives and property werce lost as the Bakiga were forcefully evicted from the area. The
government responded by resettling the Bakiga in the nearby area of Kibaale in the then

Hoima District in 1992.7

Historical perspective

Such conflicts between the scttlers and Banyoro in Kibaale date back to the 1900
Buganda Agreement through which the mailo land tenure system that was introduced by
the Agreement. The mailo land tenure system included the lost countics and thesc
historically included Bugangaizi and Buyaga in Kibaale District, Rugojo * Buruli and
Buyaga in Bugerere- Buganda region ” this forms the biggest land occupied by settlers in

Kibaale District.

In 1926, the British colonial government acquired large areas of land totaling to 2470
square kilometers were {rom Bunyoro Kingdom given to the Baganda allies who helped
them to defeat King Kabalega of Bunyoro. The said area constitutes 60% of Kibaale
District'” In1964, the Uganda Government organized a referendum and the population in
the two countics was requested either to vote to remain in Buganda or to return to
Bunyoro.The Banyore overwhelming voted (o return to Bunyoro hence the ‘lost counties’
were returned to Bunyoro. It was unfortunate that the terms of the 1964 referendum did

not include the issue of land ownership.

“Op.citp.12

"Opcitp.dil

S Op.cit p.151

’ Karugive (1987) p.227 A Paolitical History of Uganda.
" New Vision May 3 2002




Whereas the said countics were returned to Bunyoro, the maile certificates of title
. : o o - ¢

remained with the Baganda, mostiy absentee landlords.” In the circumstances. the 1964
referendum had partly solved the political guestion regarding the settlements but it did
not adequately address the sophisticated legal technicalities that were mamfest in the

Process.

As a result of the above process, the absentee landlords did and continuc to hold under
mailo titles most of the land alfected by the scttlement crisis. This has caused many
Bakiga scttled in the arca to be referred to as squatters duc to the fact that they lack
sccurity of tenurce though few able ones have approached the landlords m person. It
should be however noted that before Bakiga were settled in Kibaale, they were promised

Land and told that the owners of the land would be compensated however the same has

I A

since taken so fong.

In the present cra, politics has been and is a major driving force in the Bakiga land
conflicts in Kibaale. As highlighted in the a forcgoing cxpositions, the said conflict
centers on the fact that the Bakiga being the majority - immigrants, saw a nced to
safeguard their future in the District and this has been consolidated in the recent changes

. . 3
in land tenure systems, management that were intraduced by the Land Act of 1998

On the other hand, in addressing the question of the settlers, cthnicity has at all material
times been at the root of the matler especially where the Banyoro in referring to the
settlers, expressly state that they do not want “forcigners 1o rule them in their own land™.
The Bakiga in-imnugrants however were and have been renown hard-working people an
attribute that influenced their fast development especially in agriculture in contrast to the

their counterparts the Banyoro who had a lazy attitude.

The above situation shows that there is neced to carry out a sysiematic study of the socio-

legal problems of Bakiga in Kibaale in regard to land.

" Opcit p. 110
' N Pivies March 13" 2002




1.2 STATEMENT OF THE PROBLEM

The voluntary and involuntary rescttiement process of the Bakiga in Kibaale have not had
decisive and cffective government legal and extra legal interventions geared towards
forestatling, counteracting or subduing the socio-land frictions and clashes that arise and
other appurtenant socio-cconomic, socio-political, socio-cultural antagonisms. Studies on
the process and problems associated with resettlement have remained wanting. This study
therefore is an attempt to examine the naturc of these problems and explore the avenues

of contending them.

1.3 OBJECTIVES OF THE STUDY

General objective.

To find out the socio-legal problems and mmpacet of the voluntary and involuntary

rescttlements of the Bakiga in Kibaale.

Specific objectives.

[. To establish whether the rights of settlers 1 Kibaale District arc abused,

)

To find out how the Land Act has been applicable in retation to settlers in Kibaalce
3. To cstablish whether there 1s an effcctive government policy on how land is

/
acquired by sctters.

4. To suggest recommendations [or [ulure action.

Y Cap 227 Laws Of Uganda.

e




1.4. RESEARCH QUESTIONS

a.  What have been the social and legal problems of the voluntary and involuntary
resettlement of Bakiga?

h. How has the provisions of the Land Act been implemented in relation to these
scitlers in Kibaale?

¢. How can government settle the problems of Bakiga in the resettlement arcas in
Kibaalc?

d. How can the settlers sccure their security of tenure?

How have the rights of the sciters been abused?

9]

i To what cxtent have the rights of the scttlers been observed?
1.5. RATIONALE OF THE STUDY /SIGNIFICANCE

A lot of rescarch has been carried out on land issues in Kibaale as an interesting arca for
implementation of social and legal changes and as a study of gencral interest. On the
other Iand however, no comparative study has been carried out on the consequent social,
cconomic, political and legal probiems arising from the voluntary and involuntary

resetilement of Bakiga i Kibaale District.

This rescarch therelore 1s aimed at imtiating further study to make findings (o usc to
exantine the implications and consequences of rescttlement schemes. The ultimate goal s
avail the findings from this study as a basc for developing idcas on issucs that may
possibly stimulate active consideration pertinent to the aspeets of Bakiga scttlers in
Kibaale. The study emphasizes that the fact that the issucs that arise from the research
reflect the need to urgently form sustainable policies in the process of land acquisition by

mmigrants,
This rescarch is a broad based and objective study taking into account the interests of the

Bakiga or non-Bakiga in Kibaale District based on obscrvations and deductions from

other related studics. the law and field visits.

G




1.6 SCOPE OF THE RESEARCH

The rescarch will concentrate on knowledgeable people aboul the veoluntary and
imvoluntary rescttlement the District officers that deal with rescitiement in Kibaale. The

study will focus on Kibaale District for the targeted respondents

[.7METHODOLOGY

The rescarch was based on qualitative methods of abtaining data including the following:
2 = o

1. Sampling

The method that was uscd in sclecting the sampic sive was snow- ball sampling where the
rescarcher began with foew respondents who are avaitable and they subscquently

recommend other people who met the criteria of the research.

2. Interviews

This study and rescarch involved conducting interviews and in particufar unstructured
interviews so as to give the respondents opportunity to express their feelings i their own
words about the subject. Interview guides were used depending on how informative the

respondents were.

3. Questionnaires.

A sct of inter-related questions were used to obtain information from respondents,

4, Library Research

Visiting librarics and resecarch on Internet was used.




1.8. LITERATURE REVIEW

This presents a review of the related literature on the subjeet under study. There is some
literature on the subject from rescarchers and textbooks that have been conducted and

written respectively however: they have not tackled the issue in question.

Various rescarch conducted has been focused mainly on political issues in Kibaale
District. Such research has highlighted m essence, that the way forward for Kibaale, is to
cnable mdividuals and different groups to participale in political process on their own
terms but within the universally accepted rules. Further, different findings have indicated
that the movement government has proved that it cannot provide that poliitical
environment™. While a good political environment is necessary, it is important that the
different groups have a policy and a law that stipulates how they coexist with the

migrants to the arca.

Nuliwmba points out further that ethnicity is a reality that cannot be wished away by
legislation'” because Article 246 provided for restoration of traditional institutions as a

L

cultural and not a political entity'®. The cultural monarchy cannot enforee its rules and
norms and yel the region has been opened up to cthnic migrants leading potentially to
cthnic violence. This is because much as the Constitution provided for the traditional
kingdoms that were regional in nature, there is a lacuna with regard to an appropriate

legislation on how lone standing nmmiaerants will be treated 1in that land.
e} o= o o

Comparative view points from different studies on land and resettlement schemes
Nvangabvaki Buzaara has identified issues like, a nced to put a halt to the growing
landlessness and ending the practice of absentee land ownership; provision of security of

-y - 17
tenure to land, and avoiding uniform land tenure.’’

“_ Opcitp 149

" Opcitp 155

“Ihe 1995 Constitution of Uganda.

”Nymlgabyuki Bazaara: “Civil Socien and The Strugele for Laid Righis for Margimalized Groupy™ at pt
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The government has been instrumental m influencing  rural-rural migration of
Bakiga.However, as Kubera J B points out, a large number of Bakiga have moved out
spontaneously than those assisted by gox-’cmmcnl"\'Mm;gurcl Rutdegdva states that there is
often a conflict created in trying to make sure that two interests arc catered for, that is,
incrcase of _agriculutml production and protection of vulnerable groups'” (these include

nnmigrants)

Struggling to sceurc and defend the land rights of the poor, the Land Act™tried to cover
the wholc country in onc swoop and il swept away existing institutions without replacing
their significant regional differences especiaily between north and south, which were to a
farge degree ignored. Robin Palmer argues that since then. there has been an
exceptionally difficult process of tryving to [ind ways of moving forward with a law that

. . 2
cannot be implemented as 1t stands™ .

Michael, M Cernae reasons that major actors in the resettlement process are the host
communitics—who arc oflen omitted from the pre-projected weighing of resettlement
implications and many times this could arisc at a very late stage of implementation. It 1s
not common at ail to find an arca that 1s not occupicd at all. Suddenly over crowding on
arca can be both disastrous to the cnvironment and natural resources available and to the
incomers and the hosts on a sustainable basis. The cost of resettlement may increase but
in the long run handling these conscquences before 1t is too late might help secure the
desired results. An administrative decree or law cannot however enforce inlegration
except by policy planning before moving people or cven allowing them to move
voluntarily by dealing with push factors.

1

Dr Leach explaing the principle of “value owner™ = as reacquiring to put the owner of

land n the samc posttion as if his tand had not been taken from him. Compensation

™ Kabera 1.8 p199 Population Redistribution in Uganda Since 1900

" Margaret Rudgdya p.2 Land Reform: The Usanda Experience.

* Charter 227 Laws of Uganda.

! Robin Palmer p.2 Ustruggling to secure and defend the Land Rights of the Poor in Alrica ™
= Michael. M Cemac's fnvoluniary Reseudements in Development Prajects p 16

AW Alleach. Disturbance on Compulsory ParchaseXrd edition 1997 p 2]

9




should be given to avoid depreciation in the value of land. Dr Leach’s argument
reacquires full compensation 100% but this not usually donc in Uganda where people are
given cash and besides the Bakiga who were evicted from Mpokya were just sent nearby

nothing like an arranged system was made (o restore and compensate them

1.9 CHAPTERISATION

The rescarch paper is divided into four chapters outlined as follows:

Chapter one

This contains background to the problem, statement of the problem, objects of the study,
rescarch questions, significance of the study., scope of the research, micthodology and

literature review.

Chapter two

This contains review of legal Instruments both domestic and International, various other
projects in Uganda where people have been evicted and resettled, comparison of fand
problem in Kibaale with Zimbabwe

Charter three

This contains presentation {indings of the rescarch and anatysis of the data i light of the

objectives

Chapter four

This includes recommendations and [Tnal conclusions of this research

10}




CHAPTER 2

LEGAL INSTRUMENTS AND CASE STUDIES

2.1 INTRODUCTION

This chapter reviews the relevant Iegistation pertaining to land in Uganda and other
related components in other arcas in the world as may be applicable in this study. There
is however no specific legislation particularly cnacted to deal with voluntary and

involuntary resettlement in Uganda.

Resctilement of people is a serious matter with far reaching soctal, cconomic, political
and legal conscquences that may have never been taken mto account in related matters in
Uganda. It is therefore i principle, a complex process mvolving the displacement of
people from current residential work sites, relocalion lo new arcas that may already be
occupicd and rchabilitations of incomes and standards or still people sale all they have
and move to another place o start a new life afresh. Some rescitlements are duc 1o

development activitics or as a resull of conservation other are due to scarcity of land.

The purposc of this chapter is to highhght the pertinent issucs that may be or are crucial
in enhancing and re-invigorating the process of formutating legislative instrumenis that
reflect a more realistic view towards achieving the social, political, economic, icgal and

cultural land rights that arisc i rescttlement matters and processcs.

This study and rescarch 1s mimed at doing a case review of the legislation in Uganda and
clsewhere. It places greater emphasis on the legal aspeets involved in the impact of

involuntary and voluntary rescttiement and the rights of alfected people.




2.2 LEGISLATION

In Uganda over the past years, there have been fundamental developments and changes
made in the legal system essentially in the aspeets of land tenure and land administration.
In light to thosc adjustments that have varied in different eras; different legislation has
been passed, amended and repealed for example the land Reform Decree that was
established to deal with Tand ownership. It is therclore against this background that this
study shows the fundamental impact that the reformation of the law on land ownership
and occupation has had on the case study of the Kibaale resettlement schemes. The
situation s different since the promulgation of the 1995 Constitation of the Republic of
Uganda and subscquently the Land Act of 1998 as the law now sccks {o preserve and

protect the aspects of rights and ownership of land m any part of the country in Uganda.

2.2.1 THE 1995 CONSTITUTION OF UGANDA

The 1995 Constitution restored all private land tenure systems which had previously been
abolished under the Land Reform Decree™. Under the Land Reform Decree land was
divested in the State and the Uganda Land Commission accordingly held radical title (o
land. At the promulgation of the 1995 Constitution land was vested directly in the
Citizens of Uganda in accordance with the land tenure systems and related interests in
which the iand may be held™. Further still it guaranteed security of occupancy of bona-

- ~ 24
fide and law{ul occupants through the tand tenure systems™ .

The right to property and deprivation of property

Articie 26(1)" preserves the people’s property rights. This is a basic Constitutional
provision for the inherent right of ownership of property. In the subscquent clauses, the

Arlicle [egalizes the doctrine of compulsory acquisition 1o be in the interest of public

1973

* Article 237(1), 1995 Constitulion.
 Article 237(3).

71995 Constitution.




purposcs, made under a law that makes provision for adequate compensation o be donc

prior to taking possession or acquisition.

Basically. thercfore, the Constitution has redefined land relations between the state, the
titlcholders, tenants and the public in general * and with the current development rate,
the government sometimes needs to acquire private property for their wider interests of
the community. A simple asscrtion by the government that there is justification for
acquiring land in public nterest would not be satisfactory but such claim needs to be

backed up by a policy or a legal framework designed for that purpose.

Compaulsory acquisition of land by the Government

The Constitution provides under Article 26(2) for compulsory acquisition of land on the
condition that it is acquired for public mterest, order, safety, health and morality provided
that that the affected person 1s promptly and adequately compensated and or enabled to

access a court of law Lo prolect his or right to property.

The said acquisition must be pursuant (o a law stipulating the process of compulsory
acquisition and in the applicable law is the Land Acquisition Act™ enacted to make
provision for the compulsory acquisition of land for public purposcs and for matters
imcidental thereto and connected therewith. There is however a lacuna given that under

the Scction 3 of the said law which stipuiates that:

Section 3(1) * Whenever the Minister is satisfied that any land is required by
the Government for a public, he or shie may, by statutory instrument, make a

declaration to that effect.”

“P1o9 Niwagaba (A, Op cit
' Chapter 226.




The Minister is given wide discretion to declare land required by government under the
provisions of the law and despite the fact that it stipulates circumstances where land may
be so declared, the remains questions as to the backing policy and the process defining

what qualifics any aclivity or an acquisition of properly 1o be in public interest.

Public interest must be a condition precedent if property rights are to be interfered with
and it is immaterial whether the depreciation is total or only partiai. Depreciation is only
possible i il has that authority of valid law™. However, it still remains hard from a
practical point of view, to assert the claim of public interest 1o persons having strong
atlachment (o their property without adequately understanding the circumstances that

qualify an activity as being in public interest.

It is a considered contention that despite the provisions in the Constitution, the land
problems ol voluntary and involuntary settlers in Kibaale have not been solved
adequately. Reports on Kibaale have come 1o conclusion that.” we do not despise the
Constitutional guarantee that every Ugandan 1s free 1o acquire and scltle on land only
where in Uganda but the massive way in which non- Banyoro arc brought to seitle in
Kibaale District indicates a plan by unknown people to wipe Banyoro off the land in

Kibaale District and create a Kigezi-Rwanda m Kibaale District.

2.2.2 THE LAND ACT, CAP 227

The Land Act of 1998 basically provides for {enure systems, ownership and management
of land. It further enhances and consolidates the law relating to land tenure systems,
ownership and management of land and to provide for other related or mcidental

1] - - . ~
matters ™. The Act reallirms without claboration, the statutory power of compulsory

' Michael M Cernae: fnvoluntary Reseutlement in Bank-financed projects. P
* New: Fision Wednesday March 13" 2002
= Sections 46-54 of the Land Act




acquisition conferred on the government under Article 20(2) and 237(2) of the

Constitution.

The Constitution only requires acquisition being carried out under a law, It, however,
docs not address the component of persons who acquire land through resettlements
schemes. In fact no Taw has been cnacted for that particular purpose by parliament
pursuant 1o related constitutional provisions and yet the Land Act is silent about it. To
somc extent this position raiscs some contentious issucs especially where it 1s unclear on
the practical remedics for scenarios as the kibaale land disputes. 1t against such examples
among others that at all material times the said legislation providing on land matters was
and still is received with suspicion, apathy, lear and outright rejection from some quarters
of the public and that for those affected the wounds might not have healed.™ For
cxample, it did not objectively address the historical imbalances and mjustices in the

ownership and control of fand.

The Land Act is at pains (o creafe a series of land admiistration institutions. The Act has
pursuant to the government policy ol decentralization. decentralized tand management
and dispuic scttlement mechanisms. The legistation requires the creation of a very large
number of new institutions for fand management/administration and land  dispute
resolution. These have heen destgned to shift the focus of land management to the local

level. and provide for effective community involvement in land management decisions.™

These istitutions are by and large autonomous of one another, They are entrusted with
functions that range from the holding of land not subjecl to private ownership, the
management of land as stipulated; the processing ol applications, grants and registration
of mterests in land, issuance of certificates of title and performance of other functions as

arc connected to those specific activitics™

Margret Rudagya .5 Op cit
U P.T7 Ibhid
" Seetion 32 of the Land Act.




Land institutions in Uganda

The Uganda Land Commission ®- The Land Commission is an independent institution
from government and carrics on ils duties and decisions accordingly. It takes up
responsibility as the overall overscer of government activities mn refation to land. It is
vested with powers {o hold all public Jand and deals with all individuals holding
lcascholds on the same. It also accordingly reviews matters where it envisages that the
affected people might be treated unfairly either in the surveys or vatuation of their land in

the cvent of compensation of scitlers.

District Land Boards- These were created under Scction 56(g) of the Land Act' this
Section stipulates the functions of the District Land Board (o distribute and hold tand in

the District that is not owned by any person or any authority ™.

District Land Tribunals™- These were established for handling land disputes. The
procedure for cstablishing the tribunals s complex as members arc appointed by Chief
Justice on the advice of the Judicial Scrvice Commission and as resull only a fow
tribunals are cffectively in operation. Whereas the same are supposed (o easc the burden
of land disputcs. the tribunals rarcly sit or finalize maticrs before them and as a result

. . . . )
there remains a serious vacuum in land disputce settlement(™ .

The Land Act provides under Section 73(3) for prompt payment ol compensation for any
person having an interest in the land for any damage caused 1o crops or building and for

tand and the matertals taken or used for the work or any disputce accruing there from is to

i Provided for in the Constitution Article 238.and Scctions 46 1o 34 of the Land Act
Y Op cit Chapter 227

® Section 59 of the Land Acl.

* Sections 74 10 87.

* Mararet Rudagya P.8 Op cit,
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be referred to the land tribunals®™ This scction docs not involve any prospects of
resettlements yet it is crucial duc to the vartous resettlements that have been taking place

in Uganda.

The law requires to the cffeet that infrastructural facilitics be cstablished at all levels of
local government to ensure that all Tand disputes arc initially handled by the cstablished
institutions before resorting to ordinary courts of judicature. However it is worth noting
that at the time the Land Act came in to cffect on fuly 2™ 1998, virtually all
infrastructural faciiitics necessary for its operation were not yet in place, they are just

developing.

[n light of the above, this rescarch highlights the fact that the other facilitics to suit the
functions of the activities 1 respect voluntary and involuntary reseltlement and
compensation; like rules and regulations, medel instruments, application forms and other

records are not yel in place a pomt that is well tlustrated from the kibaale fand problems.

The government is desirous of using the Land Fund to acquire land for persons displaced
by government or displaced by natural calamities and restoring historical imbalances as
the case is with Kibaale. The question that however stands resolves on the wssue of what
is 1o become of the Bakiga scltlers dircetly alfected by virtue of the fact that they are or
may be occupants of the land 1 issue? Reports on the land frictions in Kibaale indicate
that™*the government has set aside unspecified funds to compensate the Kibaale abscntee
landlords m a bid to bring an end to almost a century-long dispute between Banyoro

squatters and Baganda landlords.

In conclusion, the above review cxposes the lack of policy and legislation on

resctilements and rchabilitation of persons displaced as a result of developments, scarcity

T Seetions 74 -84 of the Land Act.
2 The New Dision Friday May 2 2002




of land and conservation driven projects. For example. as it was in the “*Mpokya incident”
where Bakiga were displaced because government stated that they had occupiced a forest

FCSCrve.

23 INTERNATIONAL INSTRUMENTS

2.3.0 THE UN CHARTER 1945

The Charter of the United Nations (herein referred to as UN Charter) pledges to promolc
high standards of living, full employment and conditions of cconomic and social progress
and development™, to promote solutions of International cconomic, sociat health and
refated problems and international cultural, educational cooperation and also to promote

. . . . J3
universal respect for and observation of human rights and fundamental freedoms for alt™.

Arlicle 56 states that all members of the United Nations pledge themselves to the joint
and scparate action in cooperation with the organization to achicve the purposes laid
down in Article 33. The UN Charter was established in 1945 among its principles is the

preservation of human rights It constitutes an authoritative guidance for action.

Voluntary and involuntary movement and  related  resctilements  inevitably  have
considerable social, cconomic. culturai and political impacts. In such cascs people arc
forced 1o forego or relinquish their rights to various immovable propertics such as houscs,
and [and including any improvements there on. On the wider perspective when referring
to the cconomic. social and cultural rights the drafters of the UN Charter should have
addressed the pertinent concern of access to cconomic opportunitics that 1s a key

component that determines movemenis and rescttlements of people.

Al 559 ol the UN Charter.
M b,




Resettiements bring with them risks such as impoverishment of the people, which results
cultural, cconomic and social problems. The provisions of the Charter cstablished the
respect of fundamental human rights in international law and stipulate in its provisions a
mandatory duty on ratifying stales to observe the same within their jurisdictions. This
however presents a relatively up hill task to enforee the same considering that most sfates
have dilTerent social cconomic and political backgrounds and ncedless mention the legal

frameworks.

2.3.1 WORLD BANK GUIDELINES ON INVOLUNTARY RESETTLEMENT

The World Bank formutated guidelines primarily to help developing countrics access
resources required to improve on their productive capacity. In its opinion, the Bank holds
that the target people especially the poor, can best benefit if the opportunitics for them to
develop are nproved and more avenues created to alleviate their probiems and mitigate
their needs. In light thereof, it would mean enabling the people to engage in immediate
and present development programs within their abilities to sufficiently deal with their

future concerns of survival and livelihood.

Comparative checklist from international policy on resettiement process in related

Cases

To 1improve the process of handling of the inevitable consequential operations of
rescttiing people: the World Bank formulated an explicit social policy originally issued in
1980 as an internal statement to staff, It formulated a coherent policy for treating

- - . ST
imvoluntary rescttiement in bank financed projects™

¥ Michael M Cernae.Op cit .2




In the said policy statement, paragraph 4 provides for a resettlement plan. It stipulates
that the plan should be built around development strategy aimed at improving and at least
restoring the cconomic base of thosc relocated. But relocation should only be when

improvement scems only impossible.

Paragraphs 7-10 provide for community participation and intcgration with the host
communitics. It is therefore cmphasized that it is very important to involve the
community in the rescttlement process [or example notifying the affected persons of their

cntitlements.

Paragraphs 12-13 provide for the local legal framework relevant o resetilement
operations. 1C is stipulated that the said framework should be properly analyzed and
should provide the scope of eminent demain power and regulations for the valuation of
tost asscts. There should be application of legal and administrative procedures, including
giving access to those having grievances to review processes. Other aspects (o be laken

into account arc land tithng, registration procedures as well as existence of laws and

regulations relating to the agencies responsible for implementing resettlements.

Paragraph 17 provides that. rescttiement plans should review the main land tenure and
transfer system including common property and non-titled land based on usufruct
syslems governed by locally recognized land allocation mechanisms. This process helps
treat customary and formal rights to land as equally as possible in devising compensation

rules and procedures.

Assessment of application of stipulated Policy guidelines in light of local case

studies.

The World Bank policy guidelines present a considerably positive approach that may be
used as a reference point for formulating laws and guidelines to adopt in rescitlement

schemes in Uganda. However. taking info account variable lactors applying to different
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jurisdictional settings, the implications of the bank’s guidelines have very scvere
limitations; for example, the fact that the said policy guidelines recommend replacement
of land for land. In Uganda, noting from scveral cascs, it 1s crucial to nolc that once
people are being displaced from their land, they would rather have cash compensations

than alternative tand.

In principle, all persons arc entitled to peaceful enjoyment of their possessions. No one
should be deprived of their property except in the pubtic interest and subject to the
conditions provided for by law. The general principles of International Law however give
littic cmphasis to considerations of public mterest m relation to the measure of

- 46
CO]TI])CHSEEHOH.

In light of the above, Intemational legal instruments create obligations for states to create
relevant laws for the incidence and conscquence of illegal acts and particularly the
payment for loss caused.”” On the other hand, voluntary and involuntary resettlements arc
not specially provided for except in the said World Bank guidelines, which provide for
imvoluntary rescttlement. However, from & practical view point, people occasionally
voluntarily migrate between places without reference (o or application of the said

guidelines whether nationally or internationally.

The instruments basically bestow upon party states the responsibility to respect, observe
the fundamental human rights including economic. social and cultural rights that are
normally inevitably and directly affected by rescttlement schemes and  incidental

processes.

46 . . . - . =
Tan Brownlic. Principles of Pubiic International Law P.235




2.4 CASE STUDIES

24.0 A CASESTUDY OF ZIMBABWE WHITE SETTLERS

Conflicts over land and natural resources have been a common feature of Zimbabwe as a
soctcly. Such conflicts have led to several review process by both rescarchers and policy
makers though there has been to conclusive remedy to reflect the related findings and
recommendations. This position mdicates that the stakeholders have failed to find
adequate remedies for land related matters yet land conflicts continue 1o posc major

threats to social, political, environmental and cconomic sustainability.

Generally, in Zimbabwe are combinations of political, social and cconontic factors arc
responsible for the escalation of land conflicts™. The current situation in Zimbabwe is
cvidence and an cxample of madequate policy resulling into lack of preparedness o
contain the growing land-based conlTicts. Another vital factor that is promotes or lcads to
persistent tand conflicts is the absence of well-developed institutions that specialize in

conflict management at both the national and local levels.

Uganda on the other hand, has many crucial Iessons to learn from Zimbabwe’s agrarian
reform cfforts aimed at redressing past land alicnations by promoting cqual access to land
for the populations and creating acceptable a property rights regime. Such approach to
land acquisition matters can be characterized as a state-centered market based approach.
In related cases. Jand was purchased from  wilting scllers and redistributed  to
beneficiaries. but still the state could compulsorily acquire fand deemed under utilized or

]
derelict

Fid s .
P.428 Tbid

an T - . L . "
Marongwe: “Findmg the place tor restitution in Zimbabwe land reform ™.
Fom Lebert “An introduction to land and agrarian reform in Zimbabwe “p.4d
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Zimbabwe represents a land reform experiment where lor almost two decades the market
approach has been used as a sofe mechanism for land redistribution. In addition, there has
been minimal international suppert for this initiative. This is in contrast to other parts of
the world where market assisted reforms have been attemipted involving major external

interventions and input of resources. for example in Brazil and Colombia.

Lebert states that the recent shift towards a more compulsory land acquisition {ramework
. . . .. - . 3
in Zimbabwe is in response to the failures or weaknesses of the market mechanism™

Mowever the said shift has been highly infTuenced by politics.

Reports in Uganda elearly reveal that a situation similar to that of Zimbabwe, save for
while sctters, is unfolding in Kibaale District. The indigenous Banyoro are up in arms
. . a3 . . . . . .
against Bakiga scttlers.” This indicales that n order to scitle these various issues, vital
lessons arc to be borrowed on how the conflict between the scttlers and the Zimbuabweans
was scitled especially the contribution of the settlers to the economy in terms of trade and

agriculture should not be ignored.

2.4.1. THE CASE OF LAKE MBURO RESETTLEMENT SCHEME

It 1s important to look at other rescttlement schemes that have been handled and their
socio-legal impact .The area around Lake Mburo was declared a game reserve in 1964 at
the request of Ankole focal g,ovcrnmcm.52 By 1981, the game reserve sctfings and
resources were under pressurc from the occupying farmers and herdsmen who were

encroaching on the good pasture and water holes.

“ Ihid P9

Y e Monitor Mareh 20" 2002

2 Mark A Marquardt, Scrdlentent and Reserdlement “Expricnces from Usanda s National Parks and
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Conscquently in 1982, the said area was declared a national park by virtuc of scction
17(1)™ which stipulated that an arca proposed (o be a wildlife conservation arca would
afier consuitations befween the Minister and the area local government council and the
approval of parliament be declared a wildlife conservation arca. As a result of this
development, more than 6000 farmers who had developed extensive farms averaging
over two heetares cach with more than 40,000 cattle, were forcibly removed from the said
arca. They received no compensation duc to the fact they were deemed 1o have illegally

occupied the said arca and thus were forced to scttle ciscwherc.

In 19806 a task force was cstablished which recommended that 60% of the park be de-
gazetted. The people who had settled in the arca prior to the declaration of a nationat park
were forcibly cvicted and forced to give up their claims or interest in the said arca and
S . . .
prompted to  move eclsewhere.™  This resulted into landlessness,  joblessness,
marginalization, food insccurity and dismantled patterns of social organization, in effect
it is evident that eviction from land result into difficultics in mobilizing people affected
by the said process and from the Mburo resettlement as a casc in point, it shows that the

development of the arca is also alfected in duc coursce.

2,42 THE CASE OF QUEEN ELIZABETH NATIONAIL PARK

Queen Elizabeth National Park is found on fakes Edward and George connected by the 32
. . 53 - - . . . 3¢
kilometer Kazinga channel™. The lakes contain the highest fish biomass in the world™. 1t

was declared a National Park by virtue of scetion 17(1) of the Uganda Wildlife Act™,

" Uganda Wild Life Act. Chapter 2000 Laws of Uganda.
34y . . N . . | -
No details are given of their resettled into a particular arca or whether they swere compensated or offered
Jand.
T'\ Op cit P150
*Op cit P15
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The fishing industry was the major source of ncome for the people in the arca and
revenue for local authorities. Village members were allowed to fish in the waters and
only had to collect dead wood from the park to mect their fuel requirements. Park
demarcations were made as the population grew but were not maintained™. There was
never any attempt 1o formalize the tenure rights of the people in the fishing villages and
the people continued to live on park tand with no sccurity of tenure other than
understanding of land rights prior to the gazetting of the park. The fishing villages as

demarcated were surrounded by the park land.

There 1s evidence to suggest that same of the people fishing in the lake came [rom greal
distances, to fish for a number of years to make moncy and then return i their home
arcas.”” Village members eventually had to be relocated and this meant finding
allernative income gencraling opportunitics, wage employment, or agricultural land and

yet resetifing fishermen would imply that such land be secured clsewhere.

The Queen Elizabeth National Park casc highlights joblessness as a key impact of
rclocation. At the time of its gazetting, the park was surrounded by fishing viilages whose
major source of income for the people was fishing. Duc fo relocation therefore,
alternative land had to be found and that meant {inding alternative income generating
opportunitics.””  On the other hand other people operating small enterprises affording
some source of income; hike food or market stalls, losc their place of irade and their
customers i the course of reiocation. Such factors compound the incidence of permanent
or lecmporary joblessness among the displaced population whereas if all factors remained
constant, there would be high incentive for new projects and incvitably an employment
boom. It needless be stated therclore that jobs created by the new projects temporarily

absorb some people but severely drop 1T the project comes to an end.

FOp it P32
™ Op eit P 154,
“ibid P 160
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In this study it may be noted that for the several categories of people for example landlcss
laborers in reserve arcas, cmployees of community based services, shopkeepers, shop-
workers and small businessmen in both urban and rural arcas, whosc existence depends
on jobs, displacement cffects arc stronger through the loss of jobs than loss of the home.
The affected persons are direetly and indirectly affected where for example: they lose
access Lo land owned by others and leased or share-cropped., job opportunitics, primarily

in urban arcas: and forcgonc assels under common properly regimcs.




CHAPTER 3

PRESENTATIONS AND ANALYSIS OF THE DATA

3.1 INFRODUCTION

This chapter deals with the presentations of the findings of the rescarch under this study
and the analysis of the data accessed through the rescarch questions pursuant to the
objectives of this study on rescttlement. The methods used involved usc of questionnaires

and interviews with the focus group.

The presentations under this chapter are mainly of a descriptive approach and accordingly
this chapter is intended to consolidate the findings under this rescarch with the previous
chapters. The conclusions derived from this chapter may however not be absolute but are
intended to highlight a crtical asscssmcn,t»gmd presentation of findings that may be used
as a reference study and a flocal point for data resource for information that may be used
for policy formation, legislative review processes and for comparison with future

researci.

3.2 PLACES VISITED AND THE TYPE OF RESPODENTS

{a) Places visited

The rescarch study was undertaken based on the tand tenure system of Kibaale District
and the under-mentioned places in the said district where the places sclected and visited

as local study arcas in the case study for the whole District.
[. Kibaale Town

1. Kakumiro Trading Center.




I Kisiita Sub County

{b) Type of respondents

There were sceveral individuals that were approached as respondents. These included
informed persons, particularly lcaders in various capacitics were uscd 1o provide

information in representative capacitics and these mcluded the following:

[. District councii leaders
1. Officers in the land office in Kibaale District
[H. Bakiiga lcaders in Kisiita resctticment arca.

V. Elders in Kakumiro Trading Center.

However taking into consideration the nature of the subject under this study, the field
visit showed that the matter in issuc was ol a far and wide reaching cffect in the District
and given the fact that some of the key category of respondents were living and working
in different arcas in the District, then nevitably accessibility to several arcas, the aspect
of msulficient time and limited financial resources were some of the determining and
tundering factors that made 1t impractical to contact a rcasonable number of the said
different catcgorics of respondents including other occupants as stakcholders for

information.

3.3 NATURE AND FORMS OF ABUSES OF THE RIGHTS OF SETTLERS

The leaders of the Bakitga people stated that the Bakiga scttlers had originally lived in
Mpokya for aver thirty years before they rescttled in Kibaale District. While in Mpokya
which was in itscli a Gombolola with government officials running it, the Bakiga also

held administrative offices and owned land which was given to them lawfully many years




ago by the King of Tooro through agreements with the leadership of Kigesi (presently

Kabale, Kisoro and Rukungiri).

In 1992 however, the Bakiga settlers were suddenly told to feave the Mpokya arca on the
grounds that it was a forest reserve. The settlers disputed the claim that the arca was a
forest reserve and ignored the directives that they were expected to vacale the area and
more especially the threats that they should leave and go back to where they came from.
The Bakiga construed the aforestated as a move by Batooro, particularly within and
through the Kabalore District Admintstration, who did not want the Bakiiga on their land
anymore. As a result, the Bakiga scttlers m the said arca were later ruthlessly evicted
without adequate notice. The District police and other men in khaki uniform carried out

the evictions.

According to the scttlers, the said cvictions had far rcaching and unfortunate lasting
clffects and impact on their lives. During the process ol the said evictions, the settlers lost
their land, houscs were burnt, plantations cut down, gardens destroyed and women and
youny eirls were raped and several other people assaulted. As a result, they became
homeless and had to organize themsclves in camps. Some of them were sleeping in
classrooms of schools like Rwimi primary school for one month. They were incvitably
forced to resettle in a place called Kisiita and the means of carning a living are through

planting crops for saic and saving some (o cat.

The right to fair treatment,

On a more scrious and sad note, some of the homeless people used to sleep in bushes and
as a result, many died from infectious discascs and exposure to cold and related hostile
conditions. The majority of the victims were women, children and the clderly. Education
was al a stand still as schools were destroyed as well as health centers, which inevitably
led to a lack of medical attention. In order to make ends meet, the people worked for

others so as to get food.




Having suffered greatly for a pertod of about six (6) months, the scitlers made an appcal
for help to the Government and consequently they were resettled in Kisiita. The new
place had (o be clearcd of Bush so as to plant crops and set up infrastructure. The
Government made scveral attempts to facilitate the settlement in Kisiita and accordingly
promiscd 1o make provision for access to water. This was cventually done though the
water was not cnough for all the scttlers. Over time, a number of schools and other
infrastructure such as roads have heen constructed though most of them arc presently in

very poor condition,

Subscquently afler being rescttled, a tew of the affected individuals organized themsclves
and successfully sucd the government for compensation in the casc of Benon
Turyamureeba and others versus Attorney General®' This suil was not instituted
scverally and jointly as representative of the whole group evicted from Mpokya because
other people were afraid ol instituting a case against government on the assumption that
the government cannot be sued. The successful litigants state that though they were
compensated. Government had not taken the initiative but had been compelled to do so

by court order.

They further claborated that despite the forcgoing; the Banyoro had at all material times
never welcomed the presence of the Bakiga when they first arrived. Somchow the two
groups of people had managed to live in harmaony until the 2002 Local Council Elections
when one Mr. Ahabwe Ruremera, a Mukiiga, contested for the position ol District
Chairman  and cmerged as winner. The Banyoro disputed the results, which
disgruntlement culminated in clashes and ncedless to state, the pertinent issuc resolved
around why the Bakiiga were brought to Kibaale in the first place. It was against this
background that the Banyoro were adamant on the fact that the seltiers could not be

allowed 1o have land and i addition to the said courfesy, acquire political power.

HMCivil suit NO 207 of 1993




In this study, the testimony of the Banyoro respondents was that they had suffered a lot
under Baganda chicfs who actually took most of their land. They have since then been
trying to retrieve the said land. It ts this factor that the Banyoro resolved that they could
under no circumstances give their land to the Bakiiga; after all, the government did not
consult them when they were coming in. The Banyoro however stated that they had no
problem with Bakiiga cspecially those staying in Kagadi since these had settled in the
arca many ycars ago. They were therelore concerned that save for the fact that the
Bakiiga had and were pursuing and competing for posts in the local councils including
LC 1, LC2 and LC3, what they found unacceptable was for the Bakiga to contest and take

the chairmanship ol the District.

The Banyoros™ reservations and opinions against the Bakiga were based on the fact that
they had given the Bakiiga land for cultivation and subscquently the Bakiga had made
bountiful harvests from which they got fots of money. It is on this basts that the Banyoro
concluded that the Bakiga were empowered out of courtesy but developed an ambition
for political power. However, despite the fact that the general conflict was bascd on
political issues, the Bakiga had not been primarily interested m political power but in
acquisition and occupation of tand in Kibaale for settlement. The Banyoro however were
greatly concerned that by a Mukiiga becoming a District chairperson, they would lose
their District. In their opinion, the Banyoro stated that their reservations and concerns
were not based on tribalistic stigma but they were and are just avoiding another ‘Buganda

adniinistration” in form of the Bakiiga.

From the respondents’ vicws, various issues in relation (o the rights of settlers have been
raiscd in relation to involuntary and voluntary scttlements. In the discussions with the

respondents. it was noted that various rights have been abused.




The right not to be discriminated against.

Article 21 of the Constitution states that all persons are cqual and that no person shall be
discriminated against on grounds of race, cthnic origin, tribe. or social or cconomic
standing, political opinion or disability. owever according to the lindings ol this
rescarch the aforementioned provision has been abused cspecially where the issucs
affeeting the people of Kibaale have been predonmnately in respect to discrimination on

grounds of tribe and cthnic origin.

Further as a casc in point, in preparation of the cviction by the local government of
Kabalore District and throughout the process of eviction, the Banyoro effected it in a rush
and ruthless manner that exposed some clements of discrimination since they were
predominantly Batooro against the Bakiiga. In the case of Benon Turyamureeba and
others versus the Attorney General and another.”” Justicc Mukanza stated that /e
committee blamed the District adminisiration of Kabalore and the Chairman (local

council 5), Mr. Nvakazongo, that the eviction was maotivated - malice and sectarignisni,

even though the exereise of eviction was a policy of the government . (Emphasis mine)

The foregoing position is clearly highlighted i the fact that the Banyoro were adamant
that the Bakiiga were not cligible to hold political offices in the District. As a result, this
caused scrious tension that culnunated in the elashes between the two groups of peopic
and conscequently the loss of land by some people. The Bakiiga have been, in the
circumstances, referred to as the Bufurukyi (scttlers) and thercfore not recognized as part
of Kibaale District. The component of discrimination seen here is evidence that ‘ethnicity
s a reality in ngm([a““. Whercas  the Constitution  clearly  provides against
discrimination, it docs not address the practical aspect of how people can fight it or make
amends of its outcomes. This position has been obviously left (o Parliament.

Discrimination therefore is an incvitable outcome especially in situations mvolving

“ Ihid
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immuigrants into a community. Any given group of people in Uganda and the world over
who migrate or resette i1 other arcas arc likely to face discrimination and this research’s
key conclusion is that it should be ircated as a predetermining factor before any

rescitlement of peopie is undertaken.

The right to life

Article 22(1) of the Constitution of the Republic of Uganda provides for the respect and
preservation of hic, It states thal no person should be deprived of life intentionally.
However as revealed in this study, the methods and the process of resctilement of the
Bakiga in Kibaale showed that the Bakiga settlers” right to lite was accordingly infringed.
The clashes between the divergent groups resulted in death in some cases as evidenced in

the Mpokya incidents in 1992,

Other economic and social rights
Education

The right to life has been interpreted to include other cconomic and social rights that arc
neeessary for one’s well being. Thesc include the right to education under Article 30 of
the Constitution of Uganda, to the cffect that all persons have a right to cducation.
Education in cffect improves dignity, quality and quahfications of individuals which
comes n as advantageous where persons arc 1o be employed with reasonable jobs that

alTord sustainable income.

Healthy and clean environment

Article 39 of the Constitution provides for a healthy and clean environment. In principle
the Taw stipulates that a person cannot survive in an unhcalthy environment since the
same, more often than not, fosters discases and most times death. In the Kibaale incident

when the Bakiga were cvicted, they were forced to dwell under unfavourable conditions
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for about six months until they got relief from the Government. Such evictions nicant that
i1t most cascs the affected persons would have no shelter, lack food and medical facilitics

and eventuatly die.

As aforementioned. during the said eviction it is evident that the rights of the affected
scttlers were viofated. The evictions lead to public oul cry in Uganda and from an
mternational perspective, were viewed as contrary to mternational instruments such as the
International Covenant on FEconomic, Social and Cultural Rights (1CESCR) of
which Uganda is a signatory. Despite the provisions in the international instruments
stipulating for human rights advocacy by member slates, enforcement of the same has not

been casy.

The right to own property and protection of personal property

Article 206 of the Constitution states that ‘no person shalt be compulsorily deprived of
nroperty or any interest in or right over property exeept under conditions requiring
possession or acquisition of Jand for public use. The Constitution stipulates that
compulsory acquisition of property must be done pursuant to prescribed law and should
have provision for prompt payment of fair and adequate compensation. [t further
stipulates that any affected persons should by right have access o a court of law to

protect their interests.

In (his case study. the findings indicate that the property of the Bakiiga in Mpokya was
destroyed in pursuit of “public interest™. The Government stated that the evictions from
the arcas in issuc were done to conscrve the environment for the gencral good of the

whole public.

in consideration of the aforementioned, 1t 1s a considered opinion that since the fand was
being taken in public interest, the affected persons should have been compensated in

accordance with the law since they were not encroachers but people legally and properly
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in occupation of the said arca. However, this was not done, only about 132 persons were
compensaled. The said compensation was as a result of the previously mentioned civil
suit, Benon Turyamureeba and others versus Attorney General and another™
wherein Justice Mukanza held that the 132 plaintiffs have proved their casc on a balance
of probabilitics. The trial Judge entered judgment in thetr favor having agreed with the
fearncd counscls that compensation of shillings 10 million to cach plaintifT was adequate

in general damagces.

The above case showed the extent to which individuals had to fight to have the
Government recognize their right to property. It was evident that the Government didd
little or nothing to respect, uphold and promote rights and freedoms as stipulated under

Chapter 4 of the Constitution and morc particularly, as required by Article 20(2) therein.

Right to political association and participation

Article 1(4) of the Constitution provides that the people shall express their will and
consent on who shall govern them and how they should be governed through regular free

and [air clections ol their representatives or through a referendum.

Kibaate District held free and fair clections in 2002 where Mr. Ahabwe Ruremecra, a
Mulkiga, emerged as winner in the LCS Chairmanship clections against the incumbent
who was a Munyoro. The clection results caused a lot ol violence and opposition [rom
the Banyoro and subscquently the situation degencrated into anarchy with people
violently attacking cach other until the President of the Republic of Uganda mtervened
and a compromise candidale was choscn. The President’s intervention was absolutely

necessary and timely because it was a stopgap mcasure although it did not provide a

permanent solution because it was in principle unconstitutional.

™ Op cit
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The miervention undertaken to diffuse the above problems should have been an
opportunity to cnforce the Constitutional provisions. The Government should have

resorted to the enforcement and upholding of the constitutional provisions.

The Ruremeera saga has since had tremendous imipact on the Bakiiga status in Kibaale
who despite iving many years i Kibaate District, they are still viewed as foreigners yet
they no longer belong to Kabale. A lacuna has therefore been created 1 the politics of
Kibaale as was cvidenced by the denial of the Bakiga of their right to freely participate in
the politics of Kibaale.  The basis of these events is scen in the placement of a
compromise candidate without serious consideration of a clear legal and political
ramework defining and providing for a practical plan for the Bakiiga to be abic to
participatc in the future pelitics of Kibaale. In the present scenario, there is pending fear
among the scttlers especially that the Country 1s about to enter another election period in
2000. It can be stated that it will be very casy to deny them rights to stand and take up

political offices even in the future.

Not withstanding ihe above position, the Banyoro feel that the government did the right
thing. As a result, the Bakiiga arc full of fear and anxicty in respect 1o their future
permanent stay in Kibaale. It 1s thercfore a matter of concern that the highlighted
discriminatory tendencies will end, It is important that i addressing this issuc the
relevant authorities ¢ive due consideration to the rights of the Bakiiga and by recognizing
them as part of Kibaale. It 1s worth noting that as ong as Government takes sides without
fairness and justice. it will be difficult to avoid the conflicts between the two cthnic
groups. The said tendencics arc normally as a result of problematic internal refationships
between the state and individual citizens and incvitably fuel the neglect and abuse of
human rights. Despite those violations, government with the aid of non-governmental
organizations (NGQOs) has come in (o help build primary schools in rescttlement arcas,
waler was given through building bore holes, though it 1s still a problem since the water
15 not cnough. Oxfam, a non-governmental organization gave them relief for two years

providing food and secds for planting immediately after resettlement.




*3.4 NATURE OF LAND IN KIBAALE AND THE IMPLIMENTATION OF THE
LAND ACT, CAP 277

(a2) Nature of Iand Holding in Kibaale

All respondents gave views that the issuc of fand in Kibaale is complex and it should be
treated as a special case from other parts of the country when attempting to solve the
problems of land and rescttlement in Kibaale District. According to the respondents from
the District head offices, they stated that the Banyoero’s land was taken under the 1900
Buganda Agrecement. Subsequently, the land was given back to them in 1965 afler a
referendum but the titles remained with Baganda who werce later referred to as absentee
landiords. This created a lot of vacant and unutilized land in Kibaale. Later, government
brought people lo settle in Kibaale under resettfement schemes, cspecially the Bakiiga
wha were at first seen as a blessing because they were clearing bushes that were a
problem because they were harboring discases and wild amimals. As a result, Kibaale
people can be described as Lawful or bonafide occupants but the majoritics arc squatters

on the land becausc they do not have land titles for thewr land.

The problem is has become more complex in situations where settlers who legally do not
own land pass on land to their relatives. Sclling land is going on normally, despite the
controversics ol land ownership i Kibaale, people move in Kibaale ilicgitimately
without introduction letters {rom the local councils in Kabale and neither do they report
lo the authoritics in Kibaale that they have amrived. This is because there is no
enforcement mechanisim in operation to curtal their actions as o scttlement anywhere in
Uganda neither is there any guidance or policy on how this should be done for purposes

of planning and development of the arca in preparation of the District budeet and goals.
g ] prep 8 g

It 1s stated that there is a problem of willing buyer and seller that goes on unregulated,

which has cneouraged more people to come and settle in Kibaale. The exchange cannot
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be stopped especially among peasants who depend on land becausce of problems like
poverty. These people have no option but to sell their land to be able to survive and mect
day-to-day needs like paying school fees. Further, land in Kabale is very expensive and
scarce duc 1o the system of hereditary means of acquiring land. yet in Kibaale. the land is
in abundance and cheap. Despite the promises made by the governiment to provide the
scitlers with the land titles within two ycars, 1t 1s now over 12 years and cven an appeal
for a general land title was rejected. This however does not stop them from sclling their
land. cach family hecad was given 12 acres of land and they stale that they have sold part

of their fand to willing buyers.

The presence of politics has affected land in Kibaale sinee the land of the Banyoro was
taken and given to Buganda as retribution in response to King Kabalega's resistance to
cotonial rule. This is because land was a political asset.  Since then division of land in
Kibaale has been, to an extent, influenced by politics. This has been persistent due to the
absence of a sulficient national Tand policy that would be used (o regulate individual and
politically driven interests in movements of people and the later buying or acquiring land

in that place.

(b) The Land Act 1998 as Amended by the LLand (Amendment) Act 2004

From the field study conducted in June 2005, the respondents from Kibaale district land
office in were of the view thal considerably atlention has been given by the law to land
problems gencrally. Pursuant to the provisions of the Act, a land tribunal was cstablished

in Kibaale in 2001,

The said land tribunal has over the years during its existence handled matters relating to
boundary conflicts as well as tenant and landlord issucs on the land. They state that they
have not handled a conflict between a Mukiiga and a Munyoro in relation to land.
Though those conllicts arc there, such people prefor going to the District Chairman or the

Resident District Commissioner. The said process has alTorded an alternative to conflict
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resolution regarding tand matlers and conscquently this has reduced most of the conflicts

since the same are handled and advise 1s accordingly given to the concerned partics.

However while the land Act as amended provides under scction 74(7) that the
Chairperson of a District Land Tribunal shall be appointed on a full time basis, in the
ficld in Kibaale for examplc, the position 1s that presently the chairperson of the Kibaale
land tribunal rotates in the three Districts of Kibaale, Masindi and Homma. The lack of a
full time chairperson creates delays in handling ol land disputes and therefore emphasizes
the need to have a permanent chairperson to cxpeditiously and effectively handle any
land matters. On the whole however, another crucial factor hindering progress in land
matiers 18 a result of inadequate funding and allowances hence need for improvement in

salarics and related job benefits.

Further pursuant fo the provisions of the law the administration of Kibaale has
cstablished [and commitlees at sub county level. Kibaale district has nineteen sub
countics and sixteen of them have land commitices and despite the fact that the said
committees have not been fully set up vet, work is in progress. In practice the sub county
land committees and the Nationat Land Task Force expected to visit the land, demarcate
it and give certificates of occupancy and laler alter the land has been surveyed a

certificate of land title may be issucd.

Presently in Kibaale the land commitices arc handling public land matiers and
distribution of land for exampic m Nkooko subcounty. On a wider perspective, the local
people are involved in the distribution whercby they are cncouraged to apply for any
vacant plots of land and pursuant thereto the majority of applicants have come [rom
Bunyoro. The land commitiees arc also advising the public to formally apply for the land
they arce already occupying, for cxamplic a person owning customary land is advised to
appty for a customary certificate. All applications arc submitted to and through the land

committee that accordingly forwards them to the land board at the district level. However




the locals have made reports lo the land committees regarding a concemn that people
apply for land as scitlers with the intention of bringing in relatives to occupy that land.
This is being discouraged because they want to give the land to the people who have

ived in Kibaale for many years.

There is further the District Land Board in Kibaale that has been in charge of distribution
of public land and has in cxecution of its dutics been involved in distribution of land in
Nkooko Sub County. The Board allocates land on advice of the land commitiees taking
into account whether the land has been allocated or not. In the process lawful and
bonafide occupants arc given duc consideration save for voluntary migrants, most of
whom are squatters, who arc nol Lo be considered. They state that the District Land Board
is not handling Mailo Land that is part of Kibaalc because it 1s in the hands of the
government duc to the fact that land s being bought from absentee landlords by the
government. The Baganda, who have land f(itles sign transfers to the government of

Uganda, which land is vested in the Uganda Land Commission.

The Uganda Land Commission in dealing with land matters in Kibaale intends acquire
the land and establish lease mtcrests on the land. Presently the land is occupied by
squatiers the squatter will have a lease interest in the land. This is not yet in place but will
[ollow after the handling of public land. In light of the aforegoing, it is intended that land
acquired by government in Kibaale will accordingly be distributed to proven and proper

bonalide occupants.

On the other hand, taking into account the nature and historical cvents of land in Kibaale,
the pertinent question is who is a bonafide occupant? The Land Act under section 29(2)
describes a bonalide occupant as onc who has before the coming in force of the
constitution been scttled on the land for twelve years without being challenged or has

been scltled on the land by the government. In light of that provision, persons espectally
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refatives of the settlers who have continued fo scttle in the arca and have spent only six or

ten years, may not necessarily be considered.

The land committee in Kibaale has made several attempts to implement the provisions of
the Land Act and has handled all matters relating to the rights of occupancy of the settlers
provided that concerned partics have lodged a complaint. Despite the variable
considerations required in matters as in Kibaale, the committee has handled what they
can and other relevant duties under the law are gradually being accommodated. The most
determining factor affecting the casc in application of the law is duc to the fact that

mallers pertaining to resettlements are not expressly provided for in the Act.

The Land Act was initially rececived with great anticipation though it appearcd as though
it did not afford tangible reform in the land systems of Uganda m light of the historical
background of the said systems and tenures since it did not Icad to redistribution of rights

in the land amongst the landless and poor which group comprises the scitlers.

3.5 GOVERNMENT INTERVENTION IN RESETTLEMENT

Throughout the question of scttlers in kibaale, government was blamed by all the
respondents n onc way or another that their actions were wrong or did not take action m
particular instances. There was confusion over the cviction policy. The forest departiment
mnsisted that the people in Mpokya were cncroachers while government was not taking
this sertously. after all the people of Mpokya were cncouraged to be n that place by the
government by providing services like schools, health centers and they were paying

{axces.

Later on the government approved the cviction of the cncroachers and there was an

outcry about the accruing targe numbers of homeless people. Government has set up a
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cabinet committee to look mnto the eviction process. Mr. Samuel Mugerwa who was then
the Minister of Luwero Triangle headed this committee. The committee comprised of
other ministers and they were (o mquire into allegations that the people were mistreated
and propertics burnt. The forest and game department guided them. The commitices
concluded that the means of eviction were law/ul and the use of force was necessary in
the circumstances. Governiment did not allocate suitable land for the evicted people; one
can state that maybe the government did not intend to cvict the scttlers, eventually the
cviction was carried out ruthlessly, under no statutory tmstrument and it led to people
being scttled on private land and thus making it more complicated because government

had to compensate the owners of this land.

The cviction policy was regarded as uniform for all game parks and reserves in Uganda
where peopic had cncroached on them. There was however a need of having a flexible
policy towards eviction given in special circumstances of some arcas. In particular, there
was uncertainty over the boundaries of the Kibaale game reserve and the forest reserve.
Over the years the boundaries would be defined and by the time they evicted the
encroachers, they had two boundarices, which put the forest department in confusion. One
of the leaders of the Mpokya residents 1s quoted in the Cabinet Commitice Report as
saying that ‘the peasants knew and respected the forest boundary and there was no family
living in the forest.”™ Thus the eviction took place without recognition of any boundary

and that aflected everybody in that place.

The government stated that if their actions were duc o the fact that people were scttling
in the game corridor thus attention was given to the game corridor other than the human
beings 1n the arca. The actions showed that people in Mpokya were illegally there which
was not true according {o Justice Mukanza in the casc of Turvamureeba and others
versus Attorney General and another, in the judgment stated that *T do nol agree with
the fact that the encroachers were settied without the knowledge of the government

hecause they had scttled in the arca with the understanding of the government, that they




should have been (reated differently fromy other cncroachers/ cvicices who were sent
away [rom the rest of the country™. This shows that the exereise of cvicting and rescttling
people was done in haste. It is still uncompleted due to that, government is still

compensating some absentee landlords, swhich 1s a sctback in development.

The absence of a national Tand policy and policy on rescittement has contributed to the
land contflicts, when people move rom one arca to another they have an cffect on the
land of the place of scttlement. These movements are duc o increase in population vet
government docs not have strong policics on population control in relation to land. This
is also regardless of the fact that population has a direct cffect on why land changes
hands. This fcads to uncertainty in planning for the District because they are not only
awarc of how many pcople joined their District in a particular time, but also how their

important resource of land is being exchanged for utilization.
3.6 SOCIAL PROBLEMS

Rescttlement gives rise to legal, cconomic, soctal and environmental problems. Socially
the production systems were destroyed and income resources lost and people relocated to
cnvironments where their social and reproductive skilis were less applicable. There is
competition of resources in the new location since they are not cnough, for example there
arc a few waler points, schools and hardly any fully facilitated health center. When
government is responsible for resettling it should mn turn cater for their social well being
for example there was cicar manifestation of food msceurity during the process of
cviction and the immediate aftermath of resettfement thus the sudden drop in food
production and loss of harvest caused scvere long ferm hardships. This s because
rebuilding the production capacity at a new place took very many years and this fed to
poverty and retarded development. Unless appropriate measures arc carclully planned
and carried out to cater for the social needs of the people belore rescttlement, which was
not done m the case of the Bakiiga in Kibaale, it may lead to scrious sociat problems that

hamper development of the arca.

5
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CHAPTER 4
RECOMMENDATIONS AND CONCLUSIONS

4.1 INTRODUCTION

In this chapter, recommendations and conclusions are presented in relation to the
objcctives of the study. In view of the identified problems, a number of recommendations

arc hereby presented.

4.2 RECOMMENDATIONS

4.1 .1 Sensitization of the public

There is need to sensitize the settlers on ther rights to property, the dangers of land
[ragmentation that hampers investment in land practlices of subdivision of fand which
eventually leads to landlessness in highly densely populated areas that lead to the
movement of people should be avoided. The government with the help of non-
governmental organizations (NGOs) should do scnsitization.  Education campaigns
should be used. This should target mainly local councils, cultural leaders, district lcaders

and these in turn will mobilize and educate the people at the grass roots.

Programs should be conducted through mass media, radios, seminars and visiting the

affected arcas and take appropriate action.

4.1.2 A Complaint desk should be made

A complaint desk is vital m observing the rights of settlers. People at the desk should

atiend to all complaints. Effective legal action that requires mechanisms that allow
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individual complaints should be set up. This in turn creates pressure {o ensure respect for
basic rights. A complaint desk will help people whose rights have been violated
cspecially by the government and think that 1t s an insurmountable defendant and
therefore makes no cffort to pursuc therr rights. These people in most cases stand a

chance of being awarded damages.

A casc in point is when people were evicted and were required to organize themselves to
suc the government, though some of them were unwilling to do so. When the general
public is awarc of their rights, they can casily demand for their enforeement and this also

acts as deterrence to people who intend to violate their rights.

4.1.3 Strengthening the land offices

The district land office of Kibaale 1s not well furnished. Thus there is need o increase the
funding for the officers and increase the number of officers so as to boost their work
incentive. There is need to have a permanent chairperson for the land tribunal in Kibaale
since he rotates in other Districts. This will lcad to effective handling of the cases since
justice delayed is justice denied. The administration of land in Kibaale District is still
under Kabalore District. There is need (o transfer it 1o Kibaale so that the problem of land

titles 1s solved.

4.1.4 Land management

The government should improve generally the land management by cncouraging reforms
. [ . . -

in management cspecially i densely populated arcas like Kabale by avoiding poor land
management practices, for example hereditary means of passing on land and selling or
owning of small-scattered plots that later Icad to a class of landless people that will

definitely need to migrate. Bakiiga arc mainly cultivators on subsistence level thus they
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depend totally on what is produced on land. There is nced to improve land output for
example cncouraging production for commercial purposcs that will increase the

cconomic status of the rural people instead of giving them an option to move.

The emigration of people from densely populated arcas to Kibaale does not provide a
lasting solution. On the contrary, attempls should be made to improve the people’s
management ol their land in their respective places to avoid the problems associated with

migration.

4.1.5 Government participation

International law through international instruments emphasizes interdependence of states
m the struggle to achieve social, cconomic, and cultural rights. The states are called on to
co-operafe and this is an obligation to cvery state that ratifies the instruments. Since
Uganda is a signatory to various instruments, the government should cndeavor o
promote rights of its citizens enshrined in the Constitution. Emphasis should be put on

cnforcement and implementation because the problem has been in this arca.

[n carrying out cviction, the government should give adequate notice to the people to
vacate the place and be given such a period so as to organize themselves and disposc off
what they want to disposc off without having to do it in a hurry. If such pcople do not

adhere to the promisc they should be taken to court to await their fate.

4.1.6 Strengthening and amending the existing legislation

The fact that there is no law in Uganda that clearly defines remedics for resettlement that
arisc out of government projects like conservation of wild life, there should be a policy

that sceks to amend the existing legislation 1o cnsure that conservation projects do not
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fcave impacts different from what it was meant to be. There is need to strengthen the
existing legal framework cspecially in areas affected by resettlement like Kibaate. The
law should be strictly followed to ensure that resettlement schemes are not worse off than

they were before inception of the projects that resulted into resettlement.

Legislation should strictly address compensation, resettlenent, and rchabilitation of the
sctifers. The main objective of the law and other avthoritative guidelines ought to be that
of coming up with reasonable, acceptable, legal and institutional guidelines both at
international and national level in scarch of a fair and cautious approach to a problem as
complex as resettiement and associaled requirements like construction of roads in the

new location.
4.1.7 Need for planning and national policies

There is need for a national land policy duc to the direct consequences experienced n
implementing a comprchensive land law without a national policy framework to
comphiment it. A national land policy would be divided in that cach District will have its
own policy. Special emphasis should be put on Kibaale since it has had carious land
conflicts that are unique and different from other parts of the country. Kibaale and
Uganda m gencral, needs a national resettfement policy to complement other policies.
This is because matters concerning resettlement have become complicated and immediate
interventions together with uncoordinated responses to rescttlement as it arises can no
longer work because much of the information is known but acting on 1t has been the
problem. The policies should articulate clearly the procedures to be used in the eviction
process on the people known as cncroachers and mark out clearly the process of
rescitlement. In particular, people without any other any form of livelihood should not be

chased off land without a plan of how they will start again,
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The policy should cmphasize transparent rescttlement both for voluntary and involuntary.
In Kibaale, rescttlement needs attention because it has not yet been fully resolved to the
extent that up to now people do not have land titles and fect insecure that since they do
not have conclusive evidence that they own the land, what happened to them in Mpokya

might happen to them again.

It is important to draft a plan that includes details of proposcd actions, schedules, budgets
and proofs that people will be abie (o return back to their former standards of living and
income carning occupations on clearly defined principles. The plan should respect human
rights cspecially the right to property to ensurc sustainable live hood in the new location.
Resettlement parse should not be an after thought (o a project but should be part of the
project design. Proper planning in the arcas ol imnugration is needed in order to promote

cconomic developnient and the plans that are formulated

Strategic plans should be made. for examplc, mapping out arcas for future immigration to
avoud conflicts of people scitling on vacant land that they come across without
vovernment's awareness. During planning and policy making all alternatives to cviction
of people and subsequent resctilement should be exhausted first to minimize population
movements and the costs that are assoctated with. It 1s therelore necessary to have a good
policy and planning guidelines and organizations with adequate resources to handle land
and rescttlement issucs with an appropriate fegal framework, These policies should not be

static, they should be made or amended from time to time as need ariscs.

4.1.8 There should be peaceful co-existence

Government should encourage people (o five i peace together as Ugandans and avoid
cthnic tendencies. The spirit of the Constitution should be emphasized that Ugandans can
scitle m any place in Uganda (Article 29(2)). Problems cncountered should be handled

objectively.
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4.1.9There should be public participation

The principle of public participation in arcas of reseftlement is important much as it is in
environment  felds and  development. Local communitics, both scttler and host

communities, have a vital role to play in resettlement programmes.

A. Settler Community

Rescltlement pianning implics critical decisions regarding the future of the settler
population and it is therefore incumbent upon the implementing agencies to scek their
participation. The World Bank Guidcelines provide for consultation directly or indirectly
through their informal or formal [cader that in turn helps to improve the understanding of
their necds, resources, and preferences and prevent costly mistakes. Dissemination of
mformation about impending relocation, settler’s rights and compensation procedures and
views should be obtained. Public participation is an indispensable aspect of resettlement
planning because including them in the location process can enhance their understanding
ol the process and helps get their cooperation on the whole process. It is nccessary (o
hold negotiations with them so as (o bring out the whole cxercise as a democratic one.
The rationale is to make the sctilers feel i control of their situation this should be done
carly in the planming process and they should be well informed ol the process of

rescltlement so that they make informed decisions.

h. Host community

When planning for resettiement, so much s invelved but it is important to take into
account the host communily. [t makes available land resources and share their
infrastructure. The host community welcome the scttlers under the impression that they
will share in development benefits with them and may go cither and yet still they have to
compete for the other services that are there. Thus the government in the planning

process should censurc that the host population is represented. This provides for
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opportunitics to learn about the needs and aspirations of those groups and is a forum to

discuss rescltlement proposals and help in reaching basic agreements.

4.3CONCLUSION

Since land is the greatest asset the government has. they should be concerned on how it is
being divided and subdivided. The government has the responsibility to protect people in
rescttiement arcas to climinate the risks of mmpoverishment. This should be done in
accordance with the Taw. Implementation of the reccommendations given will be
successful when the government unites Banyoro and Bakiga for the development of
Kibaale Thus there is need of combined cfforts of the people of Kibaale and the

government.

The rescarch has obtained results indicating that the Land Act has been implemented in
Kibaale however in relation to the settlers 1t has not been directly applicable to them
especially in the process of resettlement. The rights of the settlers have been grossly
violated and there 1s no policy on resctilement. Despite thal, government has been
instruniental m involuntary rescttlcment whereas voluntary resettlement is going on cven

now with no regulation.
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APPENDIX 2
QUESTIONNAIRE/INTERVIEW.

N T st et e et e e e e et r e et

Dear respondent, you have been randomly sclected to participate in an inquiry on the
socio-legal analysis of the voluntary and involuntary resettlement of Bakiga in Kibaale
District, Results will not be used for any other purposc other than the fulfillment of

Bachelor's Degree in law,

How did u come to kibaale?

Bricly state what you know about the rescttlement of Bakiga in Kibaale District?
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What programs has the government sct up to help you solve problems of Bakiga in

1 ST ] F Y R TP T SRS ORI

What do you think is the {uture of Bakiga in Kibaale do u see yourselves settling on this
land for good or cventually you may not stand the pressure and you decide to go
elsewhere?

THANK YOU




APPENDIX 3

QUESTIONNAIRE/INTERVIEW

NAIIE oo ettt e e et e e
ALC e
Profession/OCCUPALION ..oviieiiee ot ce et ettt

Dear respondent, you have been randomly selected to participate in an inquiry on the
socio-legal analysis of the voluntary and involuntary resettlement of Bakiga in Kibaale
District. Results will not be used for any other purpose other than fulfillment of

Bachelor's Degree in law.

How long have u stayed in Kibaale?

Bricfly state what you know about the resettiement of the Bakiga both involuntary and

VOTUITEATY? oottt ettt et et e et e et eaee s m e e natceae s nte e e ae e e anrenes
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Do you think the Land Act been effective in solving the land problems in Kibaale?

When problems of land arise which bodies have addressed them? Have for instance the

land tribunals or land committee intervened?

Do you think there should be another law or policy specifically addressing the problems

the settlers are facing and what do think should be included?
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Have settlers enjoyed any rights, powers or privileges during and after resettlement in this

o A SINRUUERRENE SRS | SRRy g s LUV N .« S R

Do you think the settlers feel safe living in Kibaale or they live in constant fear of loosing
their land?

...............................................................................................................................................

THANK YOU.




