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ABSTRACT

"he import of this thesis is to explore the possibility and the benefit of an East African

'olitical federation this thesis discussed the history of the East African Community in
leneral the factors that led to its collapse in 1977 and what the current Partner States
)ave put in place to protect the Community from collapsing again. In the statement
roblem as stated that the adequacy of the legal framework for a political federation of
e East African Community: An Examination of the Common Market Protocol the thesis

iscussed the objectives of the Partner States.

1 that regard this thesis discussed the objectives which included the discussion on the
enefits and problems of the adequate legal framework associated with the formulation
f a Political Federation of the East African Community.

he specific objectives of this study gave a critique of the process of the Political
ederation of the East African Partner States and discussed the means of providing
2dress to the lacunae in the political federation of the East African Community.

he Chapter on literature review discussed the related studies and explained the
2lations between the thesis and the previous studies. The chapter also discussed the
pinions, concepts and ideas of the various authors relating to regional integration,

>mmon market and political federation.

he methodology described the research methodology of the thesis as such the
:search was based on descriptive survey and qualitative research. It also discussed the
esearch design which was descriptive survey with qualitative research population
ample size which identified the population that was used in this study, sampling
‘ocedure also explained the procedure that was used to select the sample size,
'search instrument explained the instruments used to carry out the research, validity
1d reliability of the instrument, it also discussed the data gathering procedures data

1alysis ethical consideration and the limitations of study.




Fhe Chapter on data analysis, presentation and interpretation also discussed the
-oncept of a Common Market and the political federation of the East African Community
Jiving the general provisions of the East African Community, advantages and
lisadvantages of the Common Market and a political federation to the East African
“ommunity. It also discussed the human rights and freedoms under the Treaty for the
:stablishment of the East African Community as the thesis discovered that the Treaty
or the Establishment of the East African Community does not specifically provide for
iwuman rights; however the Treaty confers an obligation on Partner States in so

loverning their States to apply principles of good governance.

he Chapter on the findings, conclusions and recommendations discussed the discussed
1e findings of the research which included the benefits of the Common Market and a
olitical federation. This Chapter of the thesis also explained and gave a conclusion that
1e Partner States have benefited from the East African Community arrangement. The
2search also gave a recommendation for further research to be carried out on the

nallenges of implementing a political federation.
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CHAPTER ONE
THE PROBLEM AND ITS SCOPE

ackground of the Study

he legal framework for the political federation of the East African Community has
ecome an issue of great concern in the Partner States. This is aimed at protecting the
conomic interests of the East African Community Partner States. The legal framework
s codified in the Treaty for the Establishment of the East African Community and the
'ommon Market Protocol. In the East African Community there are various legal
agimes that were put in place to cater for matters of law as such rule of law is
dministered through the many available regional laws which have been developed
nder the auspices of the Treaty for the Establishment of the Community. The Treaty
stablishing the East African Community has the hallmarks of a constitution including a
reamble that highlights the historical and political context, the aspirations of the
eople and the fundamental principles and rules that define the powers of the various
rgans of the Community. The East African Community Treaty is unique in Africa and
)erhaps in the world because its objectives are premised on the development of policies
ind programmes specifically aimed at widening and deepening cooperation among the

hree Partner States in the political, economic, social and cultural fields.!

"he draft Treaty for the establishment of the East African Community was published in
1998, after which it was circulated in the three countries for debate. After the debates
n the Partner States, the Heads of state finally signed the treaty into force on 30
Jovemnber 1999. These include the Secretariat, the East African Legislative Assembly

EALA), and the East African Court of Justice.”

J. Kamanyi, The East African Political Federation: Progress, Challenges and Prospects for Constitutional

development. p.2.
P. A. Kasaija, Regional Integration: A Political Federation of the East African Countries? African Journal of

nternational Affairs, p.28.




he Common Market Protocol is one of the laws that have been adopted to steer the
olitical federation process. There are, however, other Protocols which include the
ustoms Union Protocol, the Protocol on Cooperation in Defence Affairs, 2012. The
ake Victoria Management framework, and the general framework governing the East
frican Court of Justice, which is the organ responsible for resolving disputes arising out

f the interpretation of the provisions of the Treaty.

he legal framework for the political federation of the East African Community has long
istory and traced way back as early as the colonial period.’

he pre-colonial and early post in independence history of the Partner States of the
ast African Community has enabled Kenya, the United Republic of Tanzania and
ganda to enjoy a long history.

The former three Partner States signed the Treaty of East African Economic
ooperation in June 1967 that established the East African Community. The Treaty
utlined the objectives of East African Community as “to strengthen and regulate the
dustrial, commercial and other relations of the Partner States, to accelerate,
armonious and balanced development and sustained expansion of economic activities
1e benefits whereof were to be equitably shared”. The treaty for the Establishment of
1e East African Community covered: legal and legislative affairs;, economic matters;
nd management of joint organizations.

However, because of perceived inequality in the distribution of benefits,
jeological differences and differences in levels of development and lack of political will
5 solve real or imagined problems the Community collapsed in 1977.°
here are various factors that lead to the collapse of the former East African
‘ommunity in the early years of its formation in the year 1977.
he collapse of the former East African Community in 1977 dealt a major blow to the

ast African region and was widely regretted, particularly so since the former

Supra note 2 p.28.
The East African Community Secretariat “Study on the Establishment of an East African Community
‘ommon Market” August 2007, p.8.
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ommunity had made great strides and was considered the world's model of successful
>gional integration and development. At its height, the East African Community was, in
Il but name, a federal government.’

here are many reasons that have been cited for the eventual collapse of the earlier
aderation of 1977, they include:

tructural problems which impinged on the management of the common services; this
/as as a result of poor management of the common services of the former collapsed
ast African Community.

ow private sector and civil society involvement in the running of the community
oupled with low levels of involvement of the people in the decision-making processes;
1 this respect the collapsed East African Community had limited low private sector and
ivil society involvement in the decision making process to run the affairs of the
“ommunity. This resulted into mistrust and thus the eventual collapse of the former
‘ast African Community.

"he inequalities in the sharing of the costs and benefits of integration also facilitated
he collapse of the former East African Community, this was because the outcomes of
he integration process was shared on the basis of the levels of economic strength of
sach Partner State.

deological differences; and lack of mechanisms to address differences within the
ormer East African Community arrangement this was as a result of the different
jevelopment ideologies, political beliefs and economic development differences as such

t led to the eventual collapse of the former East African Community.

The other factors responsible for the collapse of the former East African Community

ncluded;
The governance challenges, including lack of mechanisms to address corruption, this

Facilitated the collapse of the former East African Community as it lacked a clear legal

> Supra note 4 p.10.

(S




1echanism to prevent and punish victims of corruption with the administration of the
ommunity.

lon respect for rule of law, impunity and governments’ high handedness; this was
haracterized with abrogation of the Constitution in Uganda, arrests without trial that
asulted into firing squads and the continued abuses of human rights.

oreign influence for economic reasons, the continued intervention of the foreign
ountries on the basis of economic reasons also facilitated the collapse of the former
ast African Community as a result of the goods and services of the foreign Countries
ooding the markets of the former Partner States.

he collapse brought about mistrust and suspicion amongst the member countries.

he former Partner States later came up with measures to protect and conserve the
ast African Community. For the purpose of determining and dividing the East African
‘ommunity assets and liabilities, the Mediation Agreement was signed in 1984. The

greement included a provision for exploring ways to resume regional cooperation.®

t a side meeting during the Common Wealth Heads of State and Government Meeting
CHOGM) held in Harare in 1991, the Heads of State of Kenya, Uganda and Tanzania
greed to revive cooperation in the region. This led to the signing of the 1993
\greement for the establishment of the Permanent Tripartite Commission for East
\frican Cooperation and in March 1996, the Secretariat of the East African Cooperation
vas launched in Arusha. The Treaty establishing the East African Community was

igned on 30th November 1999 and entered into force on 7th July 2000."

To ensure that the revived Community does not face the pitfalls that led
o the collapse of its predecessor, a number of measures were built into the Treaty to
yrovide safeguards. These were largely informed by lessons learnt from the weaknesses

dentified in the previous arrangements. They include:

Supra note 4 p.12.
B. Kiraso, EAC Integration Process and the Enabling Peace and Security Architecture, EAC Peace and

security Conference Kampala, Uganda 2009. p.4.




gradual approach to regional integration this involved the adoption of measures such
s the adoption of the Customs Union, a Monetary Union, a Common Market Protocol
nd the eventual political federation. To this end Article 5 (2) of the Treaty Establishing

1e East African Community stipulates that:

Partner States undertake to establish among themselves and in accordance with the
provisions of the Treaty, a Customs Union, a Common Market, subsequently a
Monetary Union and ultimately a Political Federation.

ecentralization of powers from the Summit to the Council of Ministers this has resulted
ito the eventual respect of the principle of rule of law. In that regard Chapter 5 of the
reaty for the Establishment of the East African Community is on the Council Article 13

-ovides that;

The Council shall consist of the Ministers responsible for regional co-operation of
each Partner State and such other Ministers of the Partner States as each Partner
State may determine.

2ople-centered and private-sector driven integration this has resulted into the
:presentation of the interests of each Partner State in the matters and affairs of the
ast African Community. This can be seen through the election of the 9 members into

ie East African Legislative Assembly by each Partner State.

e increased involvement of the civil society as key stakeholders in the management
“the affairs of the East African Community has also facilitated the development of the

ommunity.

ringent withdrawal procedures on the running of the activities of the East African

>mmunity have also improved the relationship amongst the 5 Partner States.

nsensus as a confidence building tool and the application of a Variable geometry

ave also improved the strength of the relation of the East African Community.®

upré note 4 p.13.




1 that regard the Partner States agreed to devise means of catering for the interests of
1eir former employees of the collapsed then East African Community as such the steps
1at were taken by the former Members of the East African Community to protect were
s follows.

he Mediation Agreement for the division of assets and liabilities of the 1° East Africa
ommunity signed in 1984 had a provision to explore ways to resume regional
ooperation this helped to cater for the interests of the former Partner States of the
ast African Community. In March, 1996 - the Secretariat of the East African Co-
peration was established in Arusha this was also aimed at the running of the affairs of
1e East African Community. On the 30™ of November, 1999 — the Treaty establishing
1e East African Community signed this is to create a legal framework to govern the
ctivities of the East African Community and eventually on the 7" of July, 2000 the
reaty entered into force.

he 15 of January, 2001 witnessed the formal launching of East African Community by

1e three Heads of State.’

nmediately after the collapse of the East African Community the Partner States came
p with measures to protect and safeguard the interests of the former employees of the
ast African Community. This was achieved through the signing of the Mediation
greement of 1984. In line with the objective of the former Partner States of the East

frican Community the Mediation Agreement provided that:

Each State shall:

(a) Pay its nationals employed by Corporations or GFS and retired from active services by
the division date the pensions and other benefits due to them on account of such
employment.

(b) Make provision for the pension rights and entitlement to other benefit accrued as of
the division date in favour of its nationals in active service with such Corporations or

GFS at that date.lD

A presentation on Cooperation in Political Affairs Governance, Peace and Security and Foreign Policy
oordination p.10-11.
' Article 10.05.
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1 the case of Emmanuel Mwakisha Mjawasi & 748 others V the Attorney
‘eneral of the Republic of Kenya the appellants were Kenyan citizens and former
mployees of the defunct East African Community that had collapsed in 1977,
ibsequent to the dissolution of the defunct East African Community in 1977, the
artner States executed a Mediation Agreement for the division of the assets and
abilities of the defunct Community. Under that Mediation Agreement, each Partner
tate undertook the responsibility to pay out of its share of the defunct Community’s
ssets, the pensions and other terminal benefits of its respective nationals who had
een employed by the East African Community and its institutions prior to the division
ate of the assets.

n this case the Kenyan Government devised a somewhat novel way of dealing with the
situation which arose out of the consequential signing of the Mediation Agreement of
1984. In that regard, the ex-employees who were still in active service on the division
fate were given the option to take their East African Community pension directly; or to
oin the Kenyan Public Service, including its Parastatals and State corporations.
Through this latter option, many ex-employees of the defunct East African Community
vere absorbed into the employment of the Kenyan Public Service. Conversely, those
vho took the option to retire were paid at once all their benefits, including additional
sensions on the basis that their offices had been abolished in the East African
“ommunity.*!

The issue in this case was that the respondent’s refusal, failure and neglect to pay their
-erminal benefits constituted a violation of the Article 6(d) and Article 7(2) of the
Treaty for the Establishment of the East African Community.

The East African Court of Justice held that this did not constitute a violation of the East
\frican Community as the Treaty does not provide for retrospective remedies.

t is noted that basing on the principle of non retroactivity, Article 28 of the Vienna

“onvention provides as follows:

'EACJ Appeal 4 of 2011.




Unless a different intention appears from the treaty or is otherwise established, its
provisions do not bind a party in relation to any act or fact which took place or, any
situation which ceased to exist before the date of the entry into force of the treaty with
respect to that party.

hat meant that the applicants could not get any remedies under the current

ast African Community Treaty.

\rticle 5 (2) of the Treaty Establishing the East African Community stipulates that:

Partner States undertake to establish among themselves and in accordance with the
provisions of the Treaty, a Customs Union, a Common Market, subsequently a Monetary
Union and ultimately a Political Federation. The East African Community has achieved the
Common Market and all the other stages are mutually reinforcing.

egional integration which is the unification of nations into a larger whole as such
ferred to as a dynamic process that entails a country’s willingness to share or unify
to a larger whole. In that respect the process of regional integration of the East
frican Community means the 5 Partner States come together to form a single regional
ock. This issue has now become a matter of policy and various communities have
yme together to form a global village. There are various blocks all over the world. The
xgional blocks may be formulated on the basis of economic, social, cultural and

1ancial aspects.'?

1e present legal framework for the political federation of the East African Community
aimed at addressing a number of issues including establishing a Common Market
irough the Common Market Protocol. A political federation occurs when two or more
ates come together to form a supranational entity under a single Political Authority. In
1at regard therefore States are coming together to formulate a regional block that will
cilitate a Common Market in terms of employment, sale of goods and services, free
ovement of persons, free movement of capital, free movement of labour and factors

" production from one country to another. Under this Protocol, the Partner States

M, Schiff & LA Winters 2003 Regional Integration and Development, World Bank p.45.
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uarantee the free movement of workers, who are citizens of the Partner States, within

1eir territories.’?

reation of the East African Community Common Market has been envisaged to deepen
nd widen the East African Community integration, accelerated economic growth and
romoted development. The East African Community cooperation has strengthened
dordinated and regulated the economic and trade relations among Partner States in
rder to promote their accelerated harmonious and balanced aim of development. It is
oped that the Common Market will sustain expansion and integration of economic

“tivities, whose benefit shall be equitably distributed.**

1 accordance with the provisions of Articles 76 and 104 of the Treaty, the Protocol on
ast African Community Common Market provides for: Free movement of goods; free
lovement of persons; free movement of labour; Right of establishment; Right of
rsidence; free movement of services; and free movement of capital. The Common

arket Protocol was signed in November 2009.

n the issue of the East African Community stages of integration the Treaty for the
stablishment of the East African Community provides that The Partner States
1dertake to establish among themselves and in accordance with the provisions of the
eaty, a Customs Union, a Common Market, subsequently a Monetary Union and

timately a Political Federation.'

1e ultimate stage is the political federation, which occurs when two or more states
yme together to form a supranational entity under a single Political Authority. This
volves ceding sovereignty and some powers by the federating States to the
ipranational entity State. The Treaty is not explicit on the time frame on this, but
ticle 123 (6) provides that “the Summit shall initiate the process towards
stablishment of the Political Federation of the Partner States by directing the Council of

inisters to undertake the process”.

Article 10(1) Common Market Protocol.
Supra note 12 p.45.
Article 5(2).
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hapter 23 of the Treaty for the Establishment of the East African Community
laborates measures that Partner States are obliged to undertake in the areas of
iefence, Foreign Policy Coordination, Political Affairs and Inter State Security to create
1e right environment for stability and development. The Chapter equally recognizes the

eed for cross sectoral coordination among the identified sectors'®.

or purposes of guiding Partner States, Article 6 of the Treaty provides for the
undamental Principles to guide the integration. Article 6(d) clearly elaborates on the
rinciple of good governance including adherence to the principles of democracy, the
Jle of law, accountability, transparency, social justice, equal opportunities, gender
quality, as well as the recognition, promotion and protection of human and people’s
ights in accordance with the provisions of the African Charter on Human and Peoples’
lights.

"he commitment by the Partner States to preserve the provisions of the Treaty for the
stablishment of the East African Community is reiterated in Article 7(2) which
'mphasizes that:

‘he Partner States undertake to abide by the principles of good governance, including
dherence to the principle of democracy, the rule of law, social justice and the
naintenance of universally accepted standards of human rights.” as such each Partner
state is under an obligation to protect its national against any form of violation of
wuman rights.

nstitutions such as European Union (EU) ECOWAS and South African Development
“ooperation (SADC) support democratization within their respective sub-regions by
jemonstrating their opposition to armed conflicts and dictatorships and by expressing

support for democratic transitions and constitutionalism.

lo that end the Constitution of Uganda in Chapter Four provides for the protection of

‘undamental and other human rights and freedoms as such it provides that:

bsupra note 12 p.46.




Fundamental rights and freedoms of the individual are inherent and not granted by the
State.

The rights and freedoms of the individual and groups enshrined in this Chapter shall be
respected, upheld and promoted by all organs and agencies of Government and by all
persons. '/

he rationale for a federation is based on many grounds, among them:

The need for a central authority for efficient and effective coordination and

nplementation of directives and decisions of the policy organs and avoid duplication.

The need to enhance consolidation of achievements and benefits of integration

rocesses.

The need for a mechanism for channeling the benefits of economic integration

ore equally among the Partner States.
The need to harness the diversity of East Africans for a common goal;

The need to enhance legitimate participation of Partner States in conflict
1anagement in the region (the potential to minimize the occurrence of violent

onflicts).'®

herefore, as the integration widens and deepens, the inherent peace and security
1allenges call for structured and institutionalised cooperation arrangements that are
mbedded in responsive legal and institutional frameworks. In that regard, the sectors
asponsible for Inter State Security, Foreign Policy Coordination and Political Affairs
wst develop appropriate instruments that will enhance collective action for sustainabie
evelopment.

urrently, the East African Community consists of five Partner States, namely Kenya
anzania Uganda Burundi and Rwanda have joined after signing the Treaty, in addition

) examining the tenets of the Treaty and the Common Market Protocol, the study

Article 20(1) and (2).
Supra note 12 p, 50.




xamines how the legal framework for the political federation is supported by that of
artner States.

ederalism is the political philosophy that underlies a system of government in which
Jvereignty is constitutionally divided between a central governing authority and
onstituent political units such as states creating what is called a federation. Federation
ntails the surrender of some powers by federating units to the center and vice versa.
/here a federation is constructed of states that are already sovereign (as is the case
or Uganda, Tanzania and Kenya) it requires them to surrender some of their
overeignty.

ederalism is a political system under which every citizen is subordinated to at least two
tate organisations (institutions) and is in immediate connection with each of them. The
irger organisation is the federation and the small organisation is the member state of
1e federation. A federation has a constitution, which provides for representation in a

no chamber system.*

tatement of the Problem
he relationship between the legal framework and a political federation of the East
frican Community can be traced through the drafting of the necessary laws and
mendments carried out on already existing laws, signing of memorandas of
inderstanding, putting in place social, economic, financial and economic ties as free
novement of persons within the community.
t should however be noted that negative effects of a regional political integration
tated might result into boarder threats, poor balance of payments, security threats,
inemployment and brain-drain, economic sabotage due to differences in exchange
ates; power struggles and cultural differences.

In that regard the causes of the problem include: - poor government policies as

1 the example of a restriction of free movement of persons, free residence, the

Supra note 12 p, 5.




roblem of issuing of work permits in the case of Kenya, Uganda might also derail the

rocess of political federation through the delayed issuing national identity cards.

he problem of the study therefore is how to analyse the Common Market Protocol in a

anner that informs readers that it is one of the pillars of the East African Community

olitical federation.

surpose of the Study
"he purpose of the study is to discuss the problems and benefits under the Community

“ommon Market Protocol as the East African Community Partner States move towards a

yolitical federation.

tesearch Objectives
seneral objective
rhe general objective of this study was:-
To discuss the adequacy of the legal framework under the East African

Community Common Market Protocol in relation to the East African Community

political federation.

Specific objectives
The specific objectives of this study will be:-
i. To critique the tenets of the Common Market Protocol in relation to the
Political Federation of the East African Community Partner States.
i To discuss means of improving avenues of cooperation under the East African
Community Common Market protocol in relation to the political federation of

the East African Community.

Research Questions

13




i. What are tenets of the Common Market protocol that are in relation to the
Political Federation of the East African Community Partner States?

ii. What are the means of improving the avenues of cooperation under the East
African Community Common Market protocol in relation to the political

federation of the East African Community?

lypothesis

The study discussed in details the benefits and problems of regional
tegration of a Political Federation of the East African Community. In that regard this
tudy discussed the import of a Political Federation and a legal framework on regional
tegration. This study to that end explai‘ned how the available laws have helped to

stablish a Political Federation of the East African Community.

icope of the study
ieographical scope
This study was conducted within the East African Community. In that respect it

overed the five countries of the East African Community.

‘he time scope
The time scope discussed the period collapse of the East African Community to
1e period of the Treaty for the Establishment of the East African Community and

;ommon Market Protocol.

‘he subject scope
The content scope discussed the various factors that facilitated the formation of
political federation within the East African Community through a regional integration.
s such it discussed the government policies, the legal frameworks of the member
ountries, the benefits and problems of a Political Federation of the East African
“ommunity. This study also analyzed the differences in the political ideologies of the

state members of the East African Community.

14




he other element of the content was the problem of regional integration.

ignificance of the Study
This study will benefit various categories of persons as discussed below. The
eneficiaries are Partner States of the East African Community, researchers,

cademicians and regional blocks.

esearchers
The researchers benefitted from this study as it discussed the various benefits
nd problems associated with regional integration enshrined in the Common Market and

1e political federation of the East Africa Community.

cademicians
The Academicians benefitted from this study as they study the doctrine of
agional integration as this helped them to asses the contribution of Political

ederations in regionalism.

sovernment
The government benefitted from this study through devising means and methods

f solving the problems that may arise from regionalism.

.egional blocks
The member states of the various regional blocks benefitted from the study as it
iscussed the numerous problems and benefits of regional integration and also promote

egionalism.

)perational Definitions of Key Terms

o
(W)




ryan (1999) defines legal to mean of or relating to law; falling within the province of
IW.

ornby (2010) framework is a set of beliefs, ideas or rules that is used as the basis for
1aking judgments and decisions.

mith et al (2010) legal framework refers to the set of rules that govern a particular
aciety as such this includes the Constitution, Statutes, Regulations and customs that
re consistent with the Constitution.

ryan (1999) defines integration to mean the process of making whole or combining
1to one.

lornby (2010) integration is the actor process of combining two or more things so that
1ey work together.

lornby (2010) regional refers to of or relating to a region.

ooner (2003) regional integration is the unification of nations into a larger whole as
uch referred to as a dynamic process that entails a country’s willingness to share or

nify into a larger whole.

ramework is a set of beliefs, ideas or rules that is used as the basis for making
sdgments and decisions.*

egal is defined to mean of or relating to law; falling within the province of law.*!

egal framework refers to the set of rules that govern a particular society as such this
1cludes the Constitution, Statutes, Regulations and customs that are consistent with
1e Constitution.

ntegration can be understood to mean the process of making whole or combining into
ne.?

ntegration is the actor process of combining two or more things so that they work

sgether.”

'A. Hornby, Oxford Advanced Learner’s Dictionary of Current English 2010 p 591.
'B. Garner, Blacks Law Dictionary 1999 p, 912.
Tbid note 20 p 824.
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he term regional refers to of or relating to a region as such this describes the whole
lea of coming together to formulate a Common Market Protocol.

egional integration is the unification of nations into a larger whole as such referred to
s a dynamic process that entails a country’s willingness to share or unify into a larger

'hole.

3supra note 20 p.776.




CHAPTER TWO
REVIEW OF RELATED LITERATURE

'oncepts, ideas and opinions from authors and experts

he idea of regional integration as a means to collective integration has been around in
frica for a long time and some regional groups for promoting economic cooperation
nd integration such as the East African Community existed before independence®”.
egional integration refers to the co-operation of several countries for sake of enjoying
conomic benefits. In a Common Market arrangement all elements of a Customs Union
re embodied and in addition factors of production like capital and labour are free to
1ove within the region®.

‘egional integration is seen as the process through which States within a region form
rading blocks or federate”.

regional integration can be defined along three dimensions:

(i) Geographical scope illustrating the number countries involved in  an
irrangement.

(i) The substantive coverage or width that is the sector or activity coverage.

(iii) The depth of integration to measure the degree of sovereignty a country is
eady to surrender, that is from simple coordination or cooperation to deep integration.
egal framework refers to the set of rules that govern a particular society as such this
ncludes the Constitution, Statutes, Regulations and customs that are consistent with
‘he Constitution.

Sovereignty means supreme dominion, authority or rule®’.
‘ntegration is defined to mean the process of making whole or combining into one’®.

Integration is the act or process of combining two or more things so that they work

‘ogether?.

"C. Ake, A Political Economy of Africa.1992 p.168.

B, Mugisha, Basic Economics. 2007 p.264.

M. Odhiambo, Towards Greater Civil Society Participation in the East African Community Challenges
and Prospects 2010. p 34.

supra note 20 p,1430.

supra note 20 p.680.




he term regional refers to of or relating to a region™.
he East African Community Treaty defines a common market to mean the Partner
tates markets integrated into a single market in which there is free movement of

apital, labor, goods and services;™".

Common Market is a merger/union of two or more territories to form one common
arritory in which there is free movement of goods, labor, services and capital, and the

ght of establishment and residence with common usage.

e A smoothly functioning customs union including complete elimination of all tariff

nd non tariff barriers plus a common external tariff,

e Free movement of persons, labour, services and right of establishment and

residence,
o Free movement of capital within the Community

e Enhanced macro-economic policy harmonization and coordination particularly with

regards to fiscal regimes and monetary policy

e Setting up, strengthening and empowering the necessary institutions/organs to
support the common market operations (in the case of the EAC these include the

East African Court of Justice and the East African Legislative Assembly)

‘he establishment of the East African Community Common Market is in line with the
srovisions of the East African Community Treaty. It provides for “Four Freedoms”,
iamely the free movement of goods; labour; services; and capital, which will
ignificantly boost trade and investments and make the region more productive and

)rOSPerous.

’supra note 20 p,776.
“Ibid p.1226.
LArticle(1)(1).
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he islands did not start on the federal road in a fit of idleness. They started because it

ras clear that a federation is the only possible solution of their parents’.

heoretical perspectives

This chapter discusses the theory on which the study is based. In that regard
lis study was based on the realism and liberalism theory as proposed by G.
itzmaurice in 1957, cited in C. Rousseau in 1979 and repeated in Odhiarnbo®? that this
1eory helped to explain the cooperation of sovereign States. This theory was in that
spect helpful to explain the issue of international institution. The evolution of the
wodern nation States and the consequent development of an international order
unded upon a growing number of independent and sovereign territorial units
\evitably gave rise to questions of international cooperation. This recognizes the
overeignty of States as such it encourages cooperation in the formation of regional
locks.
uch studies benefited my study insofar as they pointed to the essential requirements
f formulating an organized and legalized regional block. These findings also were
nportant to my study because they addressed the various problems of regional
itegration and also talked about the theories that were used, the challenges and

rospects of the East African regional block.

elated studies

he East African Court of Justice as an opportunity in the context of the Common

1arket

- is a reality that when people come closer to each other they are likely to get into
onfrontation with each other — that is human nature — unfortunately. Courts are
urposely created to address this natural problem. Similarly, the more East Africa gets

tegrated the more disputes of a transboundary nature are likely to happen. The

E. Sooner, Building Strong Economies Depends on You and Me. p.1
Supra note 26. P.35.
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yunders of the East African Community pre-empted this situation and decided to create

1e East African Court of Justice to address such situations.

he East African Court Justice constitutes indeed a huge opportunity for the East
frican Community integration in that it is the main judicial organ of the Community,

zcessible and independent.

rticle 5 (2) of the Treaty for the Establishment of the East African Community states:

The Partner States undertake to establish among themselves and in accordance
with the provisions of the Treaty, a Customs Union, a Common Market,
subsequently a Monetary Union and ultimately a Political Federation. .

ommon Market this is when two or more states come together to trade as a block

1ereby creating a bigger consumer base for their products and services.

olitical Federation this is when two or more states come together to form a super-state

nder a single political authority.

1 such an arrangement, federating states cede their sovereignty and some of their

owers to the super-state.*

he common market means common rules of the market that have similar meanings
zross borders. The European Single Market, for example, is a regulatory construction
1at goes beyond common rules into regulatory quality, institutions, capacities, and
-actices. The Common Market Protocol and its Annexes imply a wide range of
:gulatory reforms needed to implement the commitments of the Common Market
-otocol. These regulatory reforms are needed both at the East African Community
vel, and at the domestic level in the five Partner States. This report maps out steps

\at can be taken to promote better regulatory practices at both levels.*

dhiambo (2010) conducted a study on the challenges and prospects towards a greater

vil society participation in the East African Community, his findings were to the effect

Supra note 9 p.18.
Ibid p, 20.

[~




hat to achieve civil society participation in the East African Community there should be

ivil society consultation within the East African Community.

he legal framework for the establishment of the East African Community Common
larket Protocol every legal system uses a defined set of legal instruments, called
regulations” in this review, that are developed using defined procedures.

he procedures define the quality of the regulations by building in various levels of
xpertise, quality control, transparency, administrative and judicial review, and
ccountability for results. Although much of this review focuses on the procedures used
o develop the East African Community regulations, this section focuses on defining the
1struments themselves. The primary source of East African Community law is the
reaty for Establishment of the East African Community, which was signed on 30th
lovember 1999 and which entered into force on 7th July 2000 following its ratification
wy the original 3 Partner States - Kenya, Uganda and Tanzania. The Republic of
'wanda and the Republic of Burundi acceded to the EAC Treaty on 18" June 2007 and
iecame full Members of the Community from 1st July 2007. The mandate for the
artner States to adopt the East African Community Common Market is derived from
wticle 5(2) of the Treaty states “the Contracting Parties shall establish an East African
“ustoms Union and a Common Market as transitional stages to and integral parts of the

~ommunity,” and specifically from the following articles:

wrticle 76(1) states, “There shall be established a Common Market among the Partner
states. Within the Common Market, and subject to the Protocol provided for in
yaragraph 4 of this Article, there shall be free movement of labour, goods, services,
apital, and the right of establishment”; Article 76 (4) states, “For purposes

f this Article, the Partner States shall conclude a Protocol on a Common Market.”
wrticle 104 (2) of the Treaty states that “For purposes of paragraph 1 of this Article, the
artner States agree to conclude a Protocol on the Free Movement of Persons, Labour,
services and rights of Establishment and residence at a time to be determined by the
“ouncil”.
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JUnder the Treaty, the legal framework for the East African community is based on the
rinciple of sovereignty for the Partner States. The legal framework provides for
onsensus by the five Partner States on all meaningful policy issues, meaning that each
tate can veto any detail of regulations implementing the Treaty. Supra-regional
uthority is vested to a small extent in the Court of Justice, which has tested the limits
f its authority. The Legislative Assembly and the East African Community Secretariat
)ave no supranational authority. All of their actions are approved or adopted by Partner

tates.

‘he interpretation of sovereignty as consensus on all issues is under pressure for
ractical reasons. In a 2009 case referred by the Council of Ministers for the East
frican Community on whether consensus was needed on every decision or whether the
rinciple of variable geometry could be used, the East African Community Court of
ustice decided that consensus does not necessitate unanimity of the Partner States. In
ither words, under the Treaty, no Partner State need have a veto power when it comes
o decision-making at the East African Community. This means that the East African
‘-ommunity Council must define a more flexible view of consensus for purposes of
olicy-making, which it has not yet done. Regulatory quality and speed will improve

vhen the Council takes this step.

‘here is a tension here. Sovereignty might be politically necessary at this stage of
tegration. However, the common market might require a formal reduction of
overeignty over regulatory matters. This step was taken in the European Union. The
reaty of Nice signed in 2001 facilitated regulation relating to free movement and

esidence by introducing qualified majority for decision making in the Council.”

> Regulatory Capacity Review East African Community p 18-19.
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‘indifa (2009) conducted a study in East Africa about combating corruption his findings
tated that public and good governance in East Africa is based on promoting and

trengthening anti-corruption initiatives.

ymith (2003) conducted a study on the necessity of laws on the management of
wternational oil companies, his findings were to the effect that for international oil
ompanies to operate effectively in territories of their host countries there must be valid

aws. In that regard he agitated for ratification of international laws into national laws.

n that regard therefore the literature reviewed above gives a strong background
owards the development of the East African Community into a regional arrangement as
iscussed in the common market protocol and the political federation.

he literature reviewed above points out the advantages of a regional integration
rrangement as economic strength.

he literature reviewed above discusses the contribution of the common market
rotocol towards the achieving a political federation as stated in the Treaty for the

stablishment of the East African Community.




CHAPTER THREE

METHODOLOGY
lesearch Design
‘his chapter discussed in details the methodology that was used in the study.?” This
tudy basically used the descriptive research design which was also involved qualitative
nd quantitative research methods. Descriptive research is a process of collecting data
1 order to test the hypotheses or to answer questions concerning the current status of
he subjects in the study.®® The qualitative methods were used for this study because
hey are concerned with real experiences while the other element of the research
lesign was a descriptive survey. In that respect therefore the thesis gave a thorough
escription of the legal framework for the East African Community Common Market
arough the East African Community Common Protocol and the eventual formation of

ne East African Political Federation.

tesearch Population
‘his research population for this study comprised of the entire five member Countries
f the East African Community. It is upon this target population that the researcher got

1e benefit of discussing the legal framework of the East African Community.

.ccording to Amin (2005) in research, the sample is a representation of the population.
‘his means that as much as possible, most characteristics of the population should be

apresented in the sample selected.

lesearch Instrument

Inder this section the research instrument used was the descriptive research method
nd this was used to describe the research and findings of this study. According to
uzanne (1998) making a choice among different data gathering techniques involves

onsidering their appropriateness and relative strengths and weaknesses. As stated

D. Asiimwe, Social Research Methodology p.255.
'0. Mugenda, & A, Mugenda, Research Methods Qualitative & Quantitative Aproaches p.160.
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ibove the research used the descriptive method for a research instrument and as such

- described the various laws, treaties and case law.

Jata Gathering Procedures ,

he researcher before analyzing the legal framework for the Common Market and the
wventual formation of the political federation of the East African Community examined
he earlier East African Community which eventually collapsed in 1977. The researcher
Iso discussed the efforts of the new East African Community to cater for the
hortcomings of the prior collapsed East African Community.

)uring the examination of the available benefits of the laws to the East African
;ommunity the thesis also discussed the disadvantages that will come along with the

wventual regional integration.

yata Analysis

‘his section presented the manner in which data was analysed this thesis also
iscussed the benefits, the advantages and disadvantages. This section also explained
ow the findings of the research generated in the study was organized and analyzed.
‘his section also explained the various techniques that were used for the discussion of
ne findings of the research. The data also was presented in the descriptive form to
xplain the legal framework of the East African Community regional arrangement and

1e eventual regional integration.

‘thical Considerations

his section of the study dealt with the manner in which the confidentiality of the
ndings collected was protected and acknowledgement of the literature of the various
uthors was treated. The issue of ethical consideration as clearly indicated in the thesis
1e concepts, ideas and writings of other legal writers, researchers and scholars. In that
agard therefore as indicated works of other the researchers, writers and authors have

een acknowledged through foot noting and referencing works of the various authors.
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n doing this the researcher obtained clearance from the ethics committee and sought

1e consent of the respondents.

imitations of the Study
‘his section of the research also explained the available limitations of this study. The
ssue of East African Community coming together as a regional block is susceptible to
ertain shortcomings in that regard this research was limited by the fact that the East
frican Community is so large as such the size selected was inadequate to support the
Jhole population size of the East African Community. This would hinder the proper
xamination of the advantages and disadvantages and the eventual benefits of the East
frican political arrangement hereafter referred to as the East African Community. The
ther issue that limited this study was the conflict of the national laws of the Partner
itates and the Treaty for the Establishment of the East African Community.

However this did not limit the research this was because the sample size was a
ieneralization of the whole population size. The available cases and the Treaty for the
'stablishment of the East African Community explain the legal framework for the

egional integration.




CHAPTER FOUR
DATA ANALYSIS PRESENTANTION AND INTERPRETATION

ntroduction
n order to understand the East African Community’s quest for integration, it is
nportant to examine the Community’s history, tracing the first integration efforts, the

ollapse and the revival of the East African Community.*

he research was particularly based on descriptive research and qualitative research as
resented in the whole research paper. The East African Community (EAC) is an
itergovernmental organization comprising five of speeding up the process of
tegration so as to achieve a political federation as this paper discussed the Common

larket Protocol.*

vata Analysis

he whole process of regional integration process and the eventual formulation of the
ast African Community can be traced from the other stages of regional integration.

he other stages of regional integration is the Customs Union, A Customs Union is a

4]

roup of States that agree to have the same taxes on imported goods.” The Protocol

n the Establishment of the East African Customs Union provides that;

In order to promote the objectives of the Community provided under Article 5 of the
Treaty and in accordance with the provisions of this Protocol, the Partner States hereby
establish a customs union as an integral part of the Community.*

he Customs Union Protocol further emphasizes the role of the Customs Union.

Vithin the Customs Union:

(a) customs duties and other charges of equivalent effect imposed on imports shall be
eliminated save as is provided for in this Protocol;

B. Kiraso, Deputy Secretary General, East African Community at the EAC Peace and Security- Kampala,
ganda. 2009. p.4.

en.wikipedia.org assessed on 18" Oct 2012.

A. Hornby, Oxford Advanced Learner,s Dictionary, p.362.

Article 2(1).
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(b) non-tariff barriers to trade among the Partner States shall be removed; and
(c) a common external tariff in respect of all goods imported into the Partner States
from foreign countries shall be established and maintained.™

“ommon market is an area without internal frontiers in which free movement of goods,
ersons, labour, services and capital is ensured. A common market is defined to mean a
roup of Countries that have agreed on law taxes on goods traded between countries in
1e group, and higher fixed taxes on goods imported from countries outside the

roup.™

he mandate for the Partner States to negotiate the East Africa Community Common
larket is derived from Article 5(2) of the Treaty and more specifically from; Article
6(1) which states that “There shall be established a Common Market among the
artner States. Within the Common Market, and subject to the Protocol provided for in
aragraph 4 of this Article, there shall be free movement of labour, goods, services,
apital, and the right of establishment”; and, Article 76(4) of the Treaty for the
stablishment of the East African Community states that “For purposes of this Article,

1e Partner States shall conclude a Protocol on a Common Market”.

urther, Article 104 (2) of the Treaty states that “For purposes of paragraph 1 of this
rticle, the Partner States agree to conclude a Protocol on the Free Movement of
ersons, Labour, Services and Right of Establishment and Residence at a time to be

etermined by the Council.”

he East African Community Common Market Protocol has incorporated the key pillars
f such a market including the four freedoms. For the Partner States, and their
ationals, the opportunity to access a single, community-wide market is one of the
rimary reasons for membership in a common market. The free movement provisions in

1e Treaty and the Common Market Protocol is therefore designed to create within the

Article 2(4).
supra note 41. p.291.




‘artner States a single market, free of all internal restrictions on trade; and basic
rinciple of free competition. The free play of market forces within the market is
xpected to increase economic efficiency, widen consumer choice, and enhance the

‘ommunity’s competitiveness in world markets®.

‘his fundamental principle, enshrined in the Common Market Protocol seeks to
stablish, in the interest of economic efficiency, “an internal market,” characterized by
ne abolition of obstacles to the free movement of goods, persons, labour, services and
apital between Partner States. This is reinforced by provisions and measures to ensure
iniform standards of worker protection and the principle of equal pay for equal work for
1en and women. The basic principles relating to the free movement of persons and
3bour; and the freedom to provide services are adequately provided for in the Common

larket Protocol.*®

‘he Partner States in the establishment of the Community agreed on the political
2deration.

n order to promote the objectives of the Community provided for under Article 5 of the
reaty and in accordance with the provisions of this Protocol, the Partner States hereby

stablish a common market as an integral part of the Community.*/

Vhereas Article 5 of the East African Community Treaty clearly provides for the
stablishment of a political federation there is no subsequent article that elaborates on
he provisions for the establishment of a political federation. Therefore, there are no
nswers to several key questions related to the establishment, operation and growth of

n East African Political Federation.®

’supra note 39 p.45.

> Ibid note 39 p.48.

"Article 2 of the Common Market Protocol.
*supra note p.48.




"he Common Market represents the second stage of the regional integration process
as defined by the Treaty for the Establishment of the East African Community),
ollowing the Customs Union, which became fully-fledged in January 2010. The
:ommon Market Protocol is a significant step towards the achievement of the next
nilestones in the integration processes namely the Monetary Union and the East African

-ommunity Political Federation.

n that respect as stated in the earlier cha‘pters the overall objective of the East African
-ommunity Common Market is to widen and deepen cooperation among the Partner
tates in the economic and social fields for the benefit of the Partner States and their
itizens.

‘he specific objectives of the Common Market are:

«ccelerate economic growth and development of the Partner States through the
ttainment of the free movement of goods, persons and labour, the rights of
stablishment and residence and the free movement of services and capital;
> strengthen, coordinate and regulate the economic and trade relations among the
artner States in order to promote accelerated, harmonious and balanced development
vithin the Community, to sustain the expansion and integration of economic activities
vithin the Community, the benefit of which shall be equitably distributed among the
artner States, to promote common understanding and cooperation among the
iationals of the Partner States for their economic and social development; and

o enhance research and technological advancement to accelerate economic and social.

Yiscussions
‘he Protocol on the Establishment of the East African Community (EAC) Common
larket entered into force on 1 July 2010, following ratification by the entire five Partner

tates: Burundi, Kenya, Rwanda, Tanzania and Uganda.*

’ www.eac.int/commomnmarket/cm-background.html assessed on the 18th Oct 2012.
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On 1 July 2010 Kenyan President Mwai Kibaki officially launched the East African
.ommon Market Protocol, an expansion of the bloc's existing customs union that
ntered into effect in 2005. The Protocol has led to the free movement of labour,
apital, goods and services within the East Africa Community. Member States will have
> change their national laws to allow the full implementation of some aspects of the
.ommon Market such as immigration and customs.

n line with the development motive of the East African Community Treaty the benefits

f the Common Market as discussed below.

‘he scope of co-operation under the Common Market is provided in Article 5 of the
rotocol and applies to any activity undertaken in cooperation by the Partner States to
chieve the free movement of goods, persons, labour, services and capital and to
nsure the enjoyment of the rights of establishment and residence of their nationals

Jithin the Community.

‘he scope of cooperation under the Common Market is provided in Article 5 of the

rotocol and applies to any activity undertaken in cooperation by the Partner States to

chieve the free movement of goods, persons, labour, services and capital and to

nsure enjoyment of the rights of establishment and residence of their nationals within

1e Community.

n furtherance of this goal, Partner States agreed to eliminate tariff, non ~tariff and

achnical barriers to trade, harmonise and mutually recognize standards and implement
Common trade policy for the Community, and ease cross-border movement of

ersons and adopt an integrated border management system.

n addition, this protocol will further incorporate cooperation by the Partner States in

ne following twelve areas:

rotection of cross border investments, economic and financial sector policy

oordination, competition and consumer welfare, commercial policy, Coordination of

ransport policies, environmental management, statistics, research and technological

LI
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evelopment, intellectual property rights, industrial development, and agriculture and

ood security.

‘he Protocol is further expected to facilitate trade through the harmonizing of customs
luties on goods and creating a more predictable tariff structure for external trade
artners.

he Partner States will benefit from the Common Market and the Protocol in various
vays as discussed below.

‘rade opportunities/ larger markets, improved competitiveness and higher returns o
qvestment, free movement of persons, free movement of labour/workers, cross border
apital movements will also spur the growth of industrialization driven by an expanding
ind more productive agricultural sector and service suppliers, providers and consumers

rom across the region will be guaranteed equivalent treatment to local providers.

'he establishment of the East African Community Common Market is in line with the
yrovisions of the East Africa Community Treaty. It provides for “Four Freedoms”,
ramely the free movement of goods; labour; services; and capital, which will
significantly boost trade and investments and make the region more productive and
JrOSPErous.

lo that end the Treaty for the East African Community provides for the establishment
5f the common Market Protocol; the EAC Protocol provides that: For the purpose of this
\rticle, the Partner States shall conclude a Protocol on a Common Market.”

There shall be established a Common Market among the Partner States. Within the
“ommon Market, and subject to the Protocol provided for in paragraph 4 of this Article,
‘here shall be free movement of labour, goods, services, capital, and the right of
astablishment.

The establishment of the Common Market shall be progressive and in accordance with

schedules approved by the Council.”*

PArticle 76(4).

(S

(e




"he major elements of Common Market Protocol are the “four freedoms” involving free
novement of goods, labour, services and capital. The freedoms granted to the
nembers of the East African Community under the Common Market Protocol comprise
he right to freely leave, or enter and reside in a Partner State for the purpose of work,

r establishment, or provision of services.

‘he East African Court of Justice as an opportunity in the context of the

~ommon market

t is a reality that when people come closer to each other they are likely to get into
onfrontation with each other — that is human nature — unfortunately. Courts are
urposely created to address this natural problem. Similarly, the more East Africa gets
ttegrated the more disputes of a transboundary nature are likely to happen. The
ounders of the East African Community pre-empted this situation and decided to create

he East African Court of Justice to address such situations.

he East African Court of Justice constitutes indeed a huge opportunity for the East
\frican Community integration in that it is the main judicial organ of the Community,

ccessible and independent.®

hough the East African Community Treaty is bereft of a Chapter on Human Rights,

onetheless, it contains the hint of such rights in a number of its provisions. The Hon

Ar Justice Jémes Ogoola, Judge of Appeal, East African Court of Justice and Lord

ustice Common Market for East and Southern Community Court of Justice, in his

peech: "Where Treaty Law Meets Constitutional Law®’, observed as follows:
The East African Community Treaty is emphatic in its intention under Article 27(2) to

extend human rights jurisdiction to the East African Court of Justice, at a suitable
subsequent date. One possible interpretation of this is to say that the Treaty’s “hints” on

'Article 76(1) &(2)
’H. Nsekela, The role of the East African Court of Justice in implementing the common market in the

‘ast African Region. 2012, P.12.

? presented at the University of Dar es Salaam on 18th May 2012.
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human rights are ineffectual. Another, and more plausible view, is to hold that there is a

layer of inchoate human rights in the Treaty, waiting for practical implementation and

operationalisation via the channel envisaged in article 27(2)".
Jnder Article 36, the Court also has jurisdiction to give advisory opinions where the
summit, the Council or a Partner State requests the Court to do so, regarding a
|uestion of law arising from the Treaty, which affects the community and the Partner
tates.”® The Court also entertains requests by national Courts to give preliminary
ulings where a question is raised before a national Court or tribunal concerning the
terpretation or application of the provisions of the Treaty or the validity of the
equlations, directives, decisions or actions of the community.>>
‘he East African Community Treaty mandates the Partner States to create an East
frican Court of Justice. This is provided for under Article 27 of the Treaty which
rovides

The Court shall injtially have jurisdiction over the interpretation and application of this

gigjitgéd that the Court’s jurisdiction to interpret under this paragraph shall not include

the application of any such interpretation to jurisdiction conferred by the Treaty on
organs of Partner State,

The Court shall have such other original, appellate, human rights and other jurisdiction
as will be determined by the Council at a suitable subsequent date. To this end, the
Partner States shall conclude a protocol to operationalise the extended jurisdiction.

n the case of Fanuel Mantiri N'gunda v Herman Mantiri Ng'unda and 20 Others

ne Court stated as follows —

The basic question of jurisdiction for any court is basic, it goes to the very root of the
authority of the court to adjudicate upon cases of different nature ... (T)he question of
jurisdiction is so fundamental that courts must as a matter of practice on the face of it be
certain and assured of their jurisdictional position at the commencement of the trial ... It is
risky and unsafe for the court to proceed with the trial of a case on the assumption that
the court has jurisdiction to adjudicate upon the case.”

' Please note that a request for an advisory opinion can only be lodged to the Appellate Division as Rule
5 of the Court’s Rules provides.

' Article 34 of the Treaty for the Establishment of the East African Community.

'CAT Civil Appeal No. 8 of 1995.
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Jn the element of harmonization of the laws of the Partner States to comply with the
reaty for the Establishment of the East African Community the Partner States

'mbarked on Constitutional developments.

fowever, the role of the East African Court of Justice in the settlement of Common
larket related disputes does not come out clearly. Although Article 54(1) of the
-ommon Market Protocol implicitly confers upon the Court jurisdiction to determine

uch disputes, this jurisdiction is arguably very limited.

‘he Common Market further provides that -
n accordance with their Constitutions, national laws and administrative procedures and

Jith the provisi‘ons of this Protocol, Partner States guarantee that:

any person whose rights and liberties as recognised by this Protocol have been infringed
upon, shall have the right to redress, even where this infringement has been committed
by persons acting in their official capacities; and

the competent judicial, administrative or legislative authority or any other competent
authority, shall rule on the rights of the person who is seeking redress.”’

rticle 52 (1) of the Treaty for the Establishment of the East African Community, and
ules 15 and 16 of the East African Legislative Assembly Election Rules, 2001 made by

1e National Assembly of Tanzania in May, 2001

1 March 2005 two bills, the Constitution of Kenya [Amendment] Bill and the
onstitution of Kenya Review [Amendment] Bill, were framed setting out a new
rogramme of Constitutional review. In July 2005 the Constitution of Kenya
Amendment) Bill was enacted with provisions for a mandatory referendum through
thich the people of Kenya were to approve their Constitution. In Uganda the key
enchmarks in the road map were the 2005 Constitutional Amendment Bill and the
005 Referendum Bill to decide the political system under which Uganda is to be

overned.

Article 54 (2) of the Common Market Protocol

36




lowever, by March 2005 several laws that had to be amended in order for presidential

nd parliamentary elections to take place had not been amended.”®

n the case of The Democratic Party & Mukasa Fred Mbidde V the Secretary
seneral of the East African Community & The Attorney General of Uganda the
acts of this case were that pending the determination of their reference filed in this
“ourt, an interim order be issued against the respondents restraining the East African
egislative Assembly, the Attorney General and the Parliament of the Republic of
Jganda, from conducting and carrying out any elections, assembling, convening,
ecognizing any names of nominees as duly nominated and elected to the East African
egislative Assembly (EALA), administering the Oath of office and ultimately sending
he representatives of Uganda to the East African Legislative Assembly until Rules 11(1)
ind Appendix B r 3, 10 and 11 of the Rules of Procedures of the Parliament of Uganda,
)006 are amended to conform to the provisions of Article 50 of the Treaty. The issue
herefore was whether the amendment of the election laws to the East African
egislative Assembly was a violation of the Treaty for the Establishment of the East
\frican Community. The East African Court of Justice held that the East African
egislative Assembly, the Attorney General and the Parliament of the Republic of
Jganda carrying out any elections, assembling, convening, recognizing any names of
1ominees as duly nominated and elected to the East African Legislative Assembly
EALA) administering the Oath of office and ultimately sending the representatives of
Jganda to the East African Legislative Assembly was a violation of the Treaty for the
=stablishment of the East African Community.”

To this end the benefit of the East African Court of Justice towards a political federation
5f the East African Community and Common Market is to safe guard the rights and

reedoms of all nationals of the Partner States.

#Supra note 52 p.8.
*Application No. 6 of 2011.
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n their judgments the justices of the East African Court of Justice sited the case of
acob Oulanya v the Attorney General of Uganda which was before the
‘onstitutional Court of Uganda, the Court held, inter-alia, that the aforesaid Rules of
rocedure infringe several Articles of the Constitution of the Republic of Uganda. It is
lis stance that no election would be held until the aforesaid Rules are amended by the
arliament of Uganda.®®

n the case of the European Parliament v The Counsel of the European
‘ommunities, where the European Court of Justice intervened in a matter where

arliamentary Procedures were infringing the European Community Treaty.®

n the case of Hon. Sitenda Sebalu v the Secretary General of the East African

“ommunity et al

"his Reference was brought before the East African Court of Justice (EAC]) by way of
lotice of Motion under Articles 6, 7(2), 8(1)(c), 23, 27(1) (sic) and 30 of the Treaty for
he Establishment of the East African Community (“the Treaty”) and Rules 1(2) and 21
f the EACJ Rules of Procedure (“the Rules”) on the delay to implement Article 27(2) by
he Council of Ministers and that the delay has a negative effect on good governance,
lemocracy, rule of law and human rights in East Africa as stated by the Applicant. The
ssue in this case was whether this was a violation of the Treaty for the Establishment
f the East African Community.

"he East African Court of Justice held that this was a violation of the Treaty for the
‘stablishment of the East African Community.

he issue in this case was whether the acts of the 1st respondent in delaying to
‘onvene the Council of Ministers as stipulated under Article 27 of the Treaty to create

"he East African Court (sic) as an appellate court stated that it was an infringement of

" Constitutional Petition No.28 of 2006.

! Case N.C-70 of 1988.




wticles 7(2), 8(1) (¢) and 6 of the Treaty for Establishment of The East African

‘ommunity.®?

‘he Treaty for the Establishment of the East African Community provides that;

'he Council shall meet twice in each year, one meeting of which shall be held
nmediately preceding a meeting of the summit. Extraordinary meetings of the Council

1ay be held at the request of a Partner State or the Chairperson of the Council.®?

jubject to the provisions of Article 27 of this Treaty, any person who is resident in a
artner State may refer for determination by the Court, the legality of any Act,
egulation, directive, decision or action of a Partner State or an institution of the
ommunity on the grounds that such Act, regulation, directive, decision or action is

inlawful or is an infringement of the provisions of this Treaty.®

n November 2006 the East Africa Community Court of Justice delivered an interim
uling in the case of Prof. P. Anyang’ Nyong'o et al. v Attorney General of the

tepublic of Kenya et al®®

preventing nine Kenyan parliamentarians from being sworn
1 as members of the East African Legislative Assembly the ruling met hostility and the
artner States responded in @ manner that did not reflect great respect for the notion of
n independent judiciary: they amended the East African Community Treaty with a view
0 inter alia extending the grounds for removing judges from the Court of Justice!
\midst all the political turmoil, and in spite of the huge political pressure, however, the
ourt kept its back straight and concluded in two subsequent judgments, namely Prof.

), Anyang’ Nyong'o et al. v Attorney General of the Republic of Kenya et al®®

’ Supra note 52. p.10.
*Article 15(1).

'Article 30.

* Ref, No.1 of 2006.

> ibid note 65.




ind East African Law Society et al. v The Attorney General of Kenya et al®’

hat both the Kenyan election rules and the treaty amendment infringed the East

frican Community Treaty.

n November 2006 the East Africa Community Court of Justice delivered an interim
uling in the case of Prof. P. Anyang” Nyong'o et al. v Attorney General of the
tepublic of Kenya et al preventing nine Kenyan parliamentarians from being sworn
1 as members of the East African Legislative Assembly (EALA) on the ground that the
‘enyan rules for electing members of the East African Legislative Assembly were prima
acie at odds with the East African Community Treaty. The ruling met hostility and the
artner States responded in @ manner that did not reflect great respect for the notion of
in independent judiciary: they amended the East African Community Treaty with a view
o inter alia extending the grounds for removing judges from the Court of Justice!
\midst all the political turmoil, and in spite of the huge political pressure, however, the
“ourt kept its back straight and concluded in two subsequent judgments, namely Prof.
’, Anyang’ Nyong'o et al. v Attorney General of the Republic of Kenya et al
ind East African Law Society et al. v The Attorney General of Kenya et al that
yoth the Kenyan election rules and the treaty amendment infringed the East African
-ommunity Treaty.

Vhereas Article 7 (2) of the Treaty requires Partner States to abide by the principles of
lemocracy, the rule of law and maintenance of human rights standards, it is not clear
jow the East African Community, given the fact that it is the cardinal implementer of
he Treaty, should advocate for these issues, especially in view of the fact that one of

he objectives for integration is political.

Nhereas the Treaty for the Establishment of the East African Community is bereft with

1 Chapter on human rights Article 7 (2) of the Treaty requires Partner States to abide

’Application No.9 of 2007.




)y the principles of democracy, the rule of law and maintenance of human rights
tandards.

n the arena of the rule of law, much is left to be desired when it comes to
inderstanding and respecting the fact that an individual is innocent until proven guilty;
he right not to be imprisoned without trail; and that all individuals regardless of their
tatus enjoy the same rights before the law, or that nobody is above the law.

n that respect the national laws of the Partner States harmonise the situation. The
‘onstitution of Uganda in Chapter four provides for the protection and promotion of
undamental and other human rights and freedoms. In that regard the Constitution of

Jganda is to the effect that:

Fundamental rights and freedoms of the individual are inherent and not granted by the State.
The rights and freedoms of the individual and groups enshrined in this Chapter shall be and
promoted by all organs and agencies of Government and by all persons.®®

n the case of James Katabazi & 21 others v Secretary General of the East
frica Community and the Attorney General of the Republic of Uganda this
/as a reference by sixteen persons against the Secretary General of the East African
ommunity as the 1st respondent and the Attorney General of Uganda as the 2nd
lespondent. The story of the claimants is that: During the last quarter of 2004 they
/ere charged with treason and misprision of treason and consequently they were
emanded in custody.

lowever, on 16th November, 2006, the High Court granted bail to fourteen of thern.
mmediately thereafter the High Court was surrounded by security personnel who
1terfered with the preparation of bail documents and the fourteen were rearrested and
aken back to jail. On 24th November, 2006, all the claimants were taken before a
vilitary General Court Martial and were charged with offences of unlawful possession of
rearms and terrorism. Both offences were based on the same facts as the previous
harges for which they had been granted bail by the High Court. All claimants were

gain remanded in prison by the General Court Martial.®’

‘Article 20(1) & (2).
Reference No. 1 of 2010.




n this case the claimants in this case contended that the act of surrounding the High
ourt by armed men to prevent enforcement of the Court’s decision was an
Zfringement of Articles 7(2), 8(1)(c) and 6 of the Treaty for the Establishment of the

‘ast African Community.

he court held that this was a violation of the Treaty for the Establishment of the East
\frican Community in Articles 7(2), 8(1)(c) and 6.

"he independence of the judiciary needs to be further secured in the Partner States
vith regard to the terms and conditions surrounding the appointment of judges that
vould shield them from undue and improper personal and political pressure. Dismissal
y the executive undermines the institution of the judiciary. Judges must be protected
1gainst unwarranted removal. The integrity of the judicial system must be protected

.nd accorded control over its own procedural and administrative affairs.”

n that regard the on the matter of protection of the judiciary and the independence of
‘he Judiciary on the national laws level of the Partner States, the Constitution of
Jganda provides that:
In the exercise of judicial power, the courts shall be independent and shall not be subject
to the control or direction of any person or authority. No person or authority shall
interfere with the courts or judicial officers in the exercise of their judicial functions. All
organs and agencies of the State shall accord to the courts such assistance as may be
required to ensure the effectiveness of the courts. A person exercising judicial power

shall not be liable to any action or suit for any act or omission by that person in the
exercise of judicial power.”"

The issue of independence of the judiciary was discussed in the case of Constitutional
Rights Project and Civil Liberties v. Nigeria in that matter Chief Abiola, among
others, was detained and the Federal Government of Nigeria refused to honour the ball
granted to him by court.”? In the said Communication the African Commission on

Human Rights stated that the fact that the government refuses to release Chief Abiola

"Supra note 52. p.16.
"Article 128.
Communication 143/95, 150/96 AHG/222 (XXXVI) Annex V p 63.
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lespite the order of his release on bail made by the Court of Appeal is a violation of

rticle 26 which obliges State parties to ensure the independence of the judiciary.”?

n that regard the jurisdiction of the East African Court of Justice the Treaty for the
“stablishment of the East African Community in Article 27 is framed in the following

erms: The Court shall initially have jurisdiction over the interpretation and application of this

Treaty:

provided that the Court's jurisdiction to interpret under this paragraph shall not
include the application of such interpretation to jurisdiction conferred by the Treaty
on organs of Partner States.

The Court shall have such other original, appellate, human rights and other
jurisdiction as will be determined by the Council at a suitable subsequent date.
To this end, Partner States shall conclude a protocol to operationalise the
extended jurisdiction.”

Articles 27 (2) and 151 of the Treaty for the Establishment of the East African
Community together with Articles 29 (2) and 54 (2) (b) of the Protocol on the

Establishment of the East African Community Common Market are on the enhancement

on the jurisdiction of the East African Court of justice.

In the case of the Owners of the Motor Vessel “Lillian S” v Caltex Oil (Kenya)

Limited Nyarangi, J. A. stated thus -

Jurisdiction is everything. Without it, a court has no power to make one more step.
Where a court has no jurisdiction there would be no basis for a continuation of the
proceedings pending other evidence. A court of law downs tools in respect of the matter
before it the moment it holds that it is without jurisdiction.”

In the case of Fanuel Mantiri N'gunda v Herman Mantiri Ng'unda and 20

Others the Court stated as follows —

The basic question of jurisdiction for any court is basic, it goes to the very root of the
authority of the court to adjudicate upon cases of different nature ... (T)he question of
jurisdiction is soO fundamental that courts must as a matter of practice on the face of it be
certain and assured of their jurisdictional position at the commencement of the trial ... It

7? supra note 72 p 67.
7 article 27 of the Establishment of the East African Community.

7[1989] KLRI at p.14.
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is risky and unsafe for the court to proceed with the trial of a case on the assumption

that the court has jurisdiction to adjudicate upon the case.
in the issue of the role of the East African Court of Justice and the responsibility on the
ettling of disputes aﬁsing within the East African Community Partner States, such
esponsibility is subjected to the question of jurisdiction.
)n the specific issue of non retroactivity, Article 28 of the Vienna Convention provides

is follows:

Unless a different intention appears from the treaty or is otherwise established, its
provisions do not bind a party in relation to any act or fact which took place or, any
situation which ceased to exist before the date of the entry into force of the treaty with

respect to that party.

That Article helps in establishing the intention of the parties where this intention is not
axplicitly expressed in a particular Treaty. Such is the case with the East African
Community Treaty in the instant case.

This Court, therefore, needed to interpret the Treaty in order to establish whether the
East African Community founders manifested any intention to make their Treaty
retroactive. Moreover, further guidance in this lies in Article 31 of the Vienna

Convention which provides, inter alia, as follows:

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and

purpose.

The context for the purpose of the interpretation of a treaty shall comprise, in

addition to the text, including its preamble and annexes:

any agreement relating to the treaty which was made between all the parties in

connection with the conclusion of the treaty;
any instrument which was made by one or more parties in connection with the conclusion

of the treaty and accepted by other parties as an instrument related to the treaty.

Consistent with the above guidelines, this Court interpreted the provisions of the East
African Community Treaty: it placed them against the objectives and purposes of the

Treaty. We find that the intention of the framers of the new East African Community

/% Civil Appeal No. 8 of 1995.
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Treaty of 2000 was to turn the page of the past and to build a new project for the
future.

In conclusion, we rule that although the Court has the jurisdiction to hear the
Reference and that it is not barred by the doctrine of res judicata or the rule of
axhaustion of local remedies, nonetheless, it cannot entertain the Reference on

account of the non retrospective application of the Treaty.

Article 54 of the Common Market Protocol did not extend the jurisdiction of the Court to
1andle disputes under the Common Market Protocol.

To that end the Common Market Protocol does not confer upon the East African Court
Of Justice it only provides for the settlement of disputes. The Common Market Protocol

Jrovides that;

Any dispute between the Partner States arising from the interpretation or application of
‘his Protocol shall be settled in accordance with the provisions of the Treaty.
.n accordance with their Constitutions, national laws and administrative procedures and

nith the provisions of this Protocol, Partner States guarantee that:

any person whose rights and liberties as recognised by this Protocol have been
infringed upon, shall have the right to redress, even where this infringement has been
committed by persons acting in their official capacities; and

the competent judicial, administrative or legislative authority or any other competent
authority, shall rule on the rights of the person who is seeking redress.”’

n the case of Alcon International limited v the Standard Chartered Bank of
Jganda and 2 others the appellant company was contracted by the National Social
security Fund, Uganda (NSSF) to construct ‘Workers House’, in Kampala. NSSF
erminated the agreement and this set in motion arbitration proceedings under the

‘ontract. The appellant company was paid damages for breach of contract.’®

’ Article 54.
8 EACI Appeal NO. 2 of 2011.




HJowever the appellant company brought an action against the respondent to the East

\frican Court of Justice in breach of contract.

The issues inter- alia was whether the appellant had rights under the Protocol on the
=stablishment of the East African Community Common Market in respect of acts which

rose prior to the coming into force of the Protocol.

t should be noted that Article 54 of the Common Market Protocol did not extend the
urisdiction of the Court to handle disputes under the Common Market Protocol. Article

)7 of the Treaty was not amended to cater for the purported extended jurisdiction.

“ourt held that the Court had no such powers to try a matter that that arose before the
:oming into force of the East African Treaty because the issue of retrospectively

yrovided for in the present Treaty.

Nhere a public official of a Partner State fails to honour his obligation/duty, statutory or
egal, to a person from a different Partner State, then under the spirit and letter of the
lreaty and the Protocol, this Court has jurisdiction to enforce that obligation or duty
axpeditiously.

n the case of Timothy Alivin Kahoho v the Secretary General of the East
African Community the applicant filed a reference praying for orders that the Summit
firectives set out in paragraphs 6 and 10 of the Comminque issued at the Ordinary
Vleeting in Bujumbura, Burundi be declared null and void as they issued in breach of
Article 6, 7 and 123(6), 73 and 138 of the Treaty.

'n this case the East African Court of Justice was obliged to give its opinion on the

-eference. As such Court stated this was not in violation of the Treaty.
'n the three partner states acceptance and support of political pluralism is still wanting.

There is a general resistance to diversity in political thinking and ‘veiled’ restrictions limit

-ertain freedoms such as freedom of speech. The recent onslaught by Kenya
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jovernment security agencies on The Standard and Kenya Television Network (KTN)
sre indicative of the scope of press freedom.”

Nhereas progress in freedom of association has been registered under the multi-party
yolitics dispensations in Burundi, Kenya, Rwanda, Uganda and Tanzania, a lot needs to
e done in terms of creating an environment conducive for political parties to grow.
=xisting regulatory frameworks could be viewed as being restrictive. For example, under
he prevailing multiparty political system dispensation efforts to expand a political
dluralist culture needs to be financially resourced. Credible parties that have been
sstablished should be provided with funds by the state. The Chama Cha Mapinduzi in
fanzania and the National Resistance Movement in Uganda are much better resourced
han their opposition and as a result there is a danger that ‘one political party rule’ will
itifle the growth of political pluralism and of multi political parties.*

'he Constitution of Uganda provides that;

A political party in the multiparty political system shall conform to the following
principles—

(a) every political party shall have a national character;

(b) membership of a political party shall not be based on sex, ethnicity,
religion or other sectional division;

(c) the internal organisation of a political party shall conform to the
democratic principles enshrined in this Constitution;

(d) members of the national organs of a political party shall be regularly
elected from citizens of Uganda in conformity with the provisions of
paragraphs (a) and (b) of this article and with due consideration for
gender;

(e) political parties shall be required by law to account for the sources
and use of their funds and assets;

(f) no person shall be compelled to join a particular party by virtue of
belonging to an organisation or interest group.”'

Nith this backdrop how should the organs of the East African Community such as the
cast African Legislative Assembly and the East African Court of Justice advance on
hese issues both prior to the establishment of the political federation and thereafter.

"he biggest challenge is the limitation of the East African Community to implement the

°Supra note 52 p.16.
Supra note 52 p.12.
'Article 71.

47




reaty because of the absence of an East African Community jurisprudence. Although
\rticle 8(2) obliges Partner States to recognize the Treaty as part of their national law,
in enabling law is yet to be enacted that is all encompassing. Unlike the European
“ommunity where Community laws are paramount and binding on all member states,

‘ast African Community Partner States are not limited by such restrictions.

seneral provisions

here are general provisions in the Protocol that touch on the following: Institutional
‘ramework needed to operationalize the East African Community Common Market;
\pproximation and Harmonization of Policies, Laws and Systems, Safeguard Measures,
Jeasures to address imbalances, Monitoring and Evaluation, Regulations, Directives and
decisions, Annexes, Amendment of the Protocol, Settlement of Disputes, Entry into

‘orce and despository and registration.

he implementation of the East African Community Common Market Protocol will be
juided by the relevant Annexes which are integral parts of the Protocol. 5o far, 6
\nnexes are in place to guide the implementation of the various Articles of the Protocol.

'he Annexes are discussed in length below.

‘ree movement of persons within the East African Community

rhe annex on the Free Movement of Persons provides that:

A citizen of a Partner State who seeks to enter or exit the territory of another Partner
State, shall do so at entry or exit points designated in accordance with the national laws
of the Partner State and shall comply with the established immigration procedures.™

The free movement of people in the East African Community is set to be improved with
‘he introduction of "third generation" ID cards. These cards will identify the holder as a
jual citizen of their home country and of "East Africa”. Third generation cards are

already in use in Rwanda with Kenya set to introduce them and the other countries

 Regulation 5(1).
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ollowing afterwards. Mutual recognition and accreditation of higher education
nstitutions is also being worked towards as is the harmonization of social security

yenefits across the East African Community.

he free movement of persons however is subjected to certain limitations as certain
>artner States have come up with national ID Cards. This will be a limitation for the
sventual political federation.

Nithout prejudice to these Regulations, a host Partner State may require citizens of
sther Partner States who are in its territory, to register with the competent authorities,

n accordance with the national laws of the Partner State.®

Free movement of workers within the East African Community

The Annex on the Free Movement of Workers provides that

A citizen of a Partner State who seeks to enter or exit the territory of another Partner
State as a worker, shall do so at entry or exit points designated in accordance with
the national laws of the Partner State and shall comply with the established

immigration procedures.®

It should however be noted that the freedom of movement of workers within the
territory of the partner states is subjected to restrictions as the limitations on the same

freedom as The Annex on the Free Movement of Workers® provides that;

A citizen of a Partner State who seeks to enter the territory of another Partner State as a

worker shall:
(a) present to the immigration officer a valid common standard travel document or a
national identity card where a Partner State has agreed to use a machine readable and
electronic national identity card as a travel document;

(b) declare all the information required for entry and exit; and

(c) present a contract of employment to the immigration officer.

This limitation on the free movement of workers within the territories of the Partner

States restricts the success of the East African Community.

8en.wikipedia.org assessed on the 20" Oct 2012.
#Regulation 9.

®Regulation 5(1).

8Regulation 5(1).
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he creation of a Common Market as enshrined in the Common Market Protocol has
aced various challenges. The challenges of a Common Market are discussed below”’ as
- has resulted into trade diversion that is replacement of international trade of low cost
ource of production by a high cost source as a result of change in restrictions on a
leographical basis.

he movement of goods maybe in one direction leaving other countries as net
mporters with balance of payment problems and thus this limits the formation of a
olitical federation.

‘he Common Market arrangement may compel countries to buy commodities of poor
juality within the arrangement instead of importing better ones from the third
-ountries.

"here can be uneven distribution of industries as a result of transport viability and good
frastructure.

‘he political problems tend to affect the community for example the change in
aadership leads to change in policies because of weak institutions.

"he free movement of factors of production would lead to competition and
inemployment in some areas.

"he removal of tariffs has resulted into loss of revenue as the Partner States tend to

emove trade barriers for Partner States.

“ommon Market as a regional arrangement has benefited the East African Community
is it has created a trade effect as it has replaced the international trade of high cost
oource of production by a low cost source of production as a result of change in tariffs
ind quotas.

"he Common Market has also widened the market size of the East African Community
or agricultural and industrial products.

"he Common Market in line with the Partner States’ aim of federating politically has

esulted into reduction in costs of production through the allowing the free of

’ B. Tayebwa, Basic Economics p. 266-267.




novement of factors of production in the region. This has also in turn resulted in

easonable prices for raw materials, labour and capital.

n that regard therefore the legal framework for the formation of a political feceration
or the East Africa Community has achieved the reasons for its formation. The Common
Jarket has promoted the free movement of factors of production in the East African
“ommunity which has facilitated development.

\ccording to the East African Community Treaty, the East African Community intends to
ichieve a political federation starting with a common market and a monetary union.
“herefore at the moment, the cooperation between the three East African countries can
ye categorised as being in a state of becoming, which in the long run is aimed at
ichieving a political federation In other words, the integration process in East Africa is
o be achieved incrementally. The argument has always been whether the logical

-onclusion of any integration process is political or economic unity.%®

® p. Kasaija, Regional Integration: A Political Federation of the East African Countries? African Journal of
International Affairs, p.23.




CHAPTER FIVE
sUMMARY OF FINDINGS CONCLUSIONS AND RECOMMENDATIONS

ntroduction
“his chapter is a summary of the various discussions that came up during the research.

“his research discussed in part the importance and problems associated with regional
ntegration. In that respect it pointed out the benefits and problems associated with
egional integration.

“his chapter has presented an overview of regional integration.

summary of findings

he thesis discussed the general and specific objectives of the of the Statement
yroblem as presented in chapter one as such the thesis discussed the benefits and
yroblems of the adequate legal framework associated with the formulation of & political
ederation of the East African Community.

Ihe specific objectives where discussed in length as summarized below.

Mhe first objective was to give a critique of the political federation of the Eact African
“ommunity. In that respect this paper discussed in length the problems associnied with
he regional block of the East African Community and the Partner States. In thar regard

his paper pointed out the problems of the community.

The objectives of the East African Community
The second objective was on giving an assessment of the contribution of @ political

‘ederation to the East African Community in relation to a common market. [n that

-egard the study discussed the contribution of the federation to the Community which
ncluded among others the benefit of free movement of labour, capital, coods and
services.

In that regard the thesis discussed devising means of providing redress to the lacunas

n the political federation of the East African Community.
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‘he thesis also discussed and gave an assessment of the levels of rule of law in the
‘ast African Community Partner States.

"he overall objective of the East African Community Common Market is to widen and
leepen cooperation among the Partner States in the economic and social fields for the

yenefit of the Partner States and their citizens.

\rticle 5 of the Treaty for the Establishment of the East African Community provides for
he objectives of the East African Community.

Jain Objective is to develop policies and programmes aimed at widening and
jeepening integration in political, economic, social and cultural fields, science and
echnology, defence, security, legal and judicial Affairs.

“urther elaborations on the objectives of the East African Community are set out in

\rticle 5(2) and (3) and areas of cooperation in the sectors outlined from Chapter 11

)7 of the Treaty.

rhe fundamental principles that guide achievement of the objectives of the Cornmunity.
viutual trust, political will and sovereign equality, peaceful co-existence and good
1eighbourliness, peaceful settlement of disputes, adherence to the principles of good
jovernance, democracy and rule of law, transparency and accountability, promotion of
wuman rights and social justice.

These principles form the benchmarks for integration and for admission of new

mnembers to the East African Community.

The other element of the East African Community is the East African Court of Justice in
mplementing the Common Protocol.

The East African Court of Justice was created by the Treaty Establishing the East
African Community (hereinafter referred to as the “Treaty”). The cardinal role of the

Court is provided for in the Treaty establishing the East African Community which
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yrovides that the Court is a judicial body tasked with ensuring that adherence to law in

he interpretation and application of and compliance with the Treaty.®

“he thesis discussed the cooperation of the East African Community arrangement in
olitical matters.

n that regard Chapter 23 of the Treaty for the Establishment of the East African
“ommunity provides for cooperation in political matters to that end Article 123(1)
yrovides that In order to promote the achievement of the objectives of the Community
s set out in Article 5 of this Treaty particularly with respect to the eventua
sstablishment of a Political Federation of the Partner States, the Partner States shall
sstablish common foreign and security policies.

Ihe thesis discovered that the Regional integration by its nature is a political process by
jirtue of the need for ceding political sovereignty and the high level of political wili,

Jolitical responsibility and political courage.™

Interventions under this sector included institutional and capacity development towards
-he East African Community Political Federation.

The consolidation of good governance, democracy, rule of law and protection of human

dfor

rights, including cooperation among Partner States’ institutions of governance anc;
statutory bodies both at national and regional levels.

The institutions include, National Anti-corruption agencies, Ombudsman, National
Electoral Commissions, National Human Rights Commission, Judiciary, Sectors
responsible for upholding rule of law, access to justice and law reform

To facilitate harmonization/approximation of laws, policies, strategies, practices and
programmes on democracy and good govemance,91

The East African Community Development Strategy 2006- 2010 provided for

development of an East African Community comprehensive regional framework of good

SArticle 23.
Psupra 88. p.20.
Yibid note 90.

L
PN




iovernance. However there are many challenges of governance as political instability,
tismanagement of public resources, abuse of human rights, public office, political
ransition, conflicts among others.

‘he potential benefits of the East Africa Cornmunity common market (actually benefits
f regulatory reform) are well elaborated, both in theory and in practice across many
ther regional arrangements. The benefits of the East African Community Common
larket should come through increased inter-regional trade of goods, services, labour,
nd capital. The benefits should be realized through static and dynamic channels:
epend on private sector investment responses and on governments’ non-interference
/ith economic adjustment processes.” The degree to which Partner States can resist

uch interference has yet to be proven.

)ne way to estimate the potential gains, and limits, of the Common Market Protocol is
> look at the results of the East African Community.

ustoms Union (CU), which has been implemented for five years, on inter-regional
-ade. A zero tariff regime on most internal trade was adopted in 2005, with a
rogressive tariff reduction program on some products from Kenya imported into
anzania and Uganda. These tariffs fell by 0% by January 2010. By contrast, the East
frica Community Common External Tariff (CET) had differential effects on Partner
tates.

n early analysis found that Uganda‘s trade-weighted average tariffs rose by 4%
oints to 6.7% (compared to her 2003 tariffs), while those of Tanzania fell by 36%
oints to 5.6% and Kenya's declined drastically by 66% points to 5.9%. For these three
tates, the reduction of Kenya's and Tanzania’s average tariffs more than compensated
Or the impact of the rise in Uganda’s average tariffs. The Customs Union's net effect
ras found to be a 40% decline in average tariffs from 10% to 6%.

he effect of these internal and external tariff reductions on interregional trade, the
10st obvious indicator of impact, seems to be positive, although analysis for 2009 was
ot been published. The Director of Customs in the East African Community Secretariat

aid in 2010 that there was a “tremendous increase” in trade. From 2005 to 2008, kas

i
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\frica Community intra trade rose by 49%. Tanzania and Uganda in particular benefited
heir export growth to the region more than doubled since 2005. This is of particular
ignificance given the sensitivity of both countries to the potential economic dominance
f Kenya in the common market.

"he extent to which this is new or diverted trade is unclear. The economic benefits of
ncreased interregional trade would be lower or even negative if trade was diverted
ather than generated. For example, in Tanzania, for some sensitive products (used
lothing; palm oil), the Common External Tariff was substantially higher than the 2003
\ational Most Favoured Nations tariffs, resulting in higher protection of intra-East
\frican Community production, higher consumer prices and trade diversion. In January
2010, the Director of Customs wrote that some continuing inter-regional trade effects
night actually be the result of trade diversion on a static level, reducing the costs and
isks of all aspects of production, including transport, which increased business

yroductivity.

On a dynamic level, increasing market competition in previously fragmented markets,
which will stimulate dynamic effects such as incentives for innovation and market entry;
The thesis discovered that Treaty for the Establishment of the East African Community
s bereft with express provisions on the human rights and freedoms.

The East African Community Treaty is emphatic in its intention under Article 27(2) to
extend human rights jurisdiction to the East African Court of Justice, at ¢ suitable
subsequent date. One possible interpretation of this is to say that the Treaty's “hints”
on human rights are ineffectual. Another, and more plausible view, is to hold that there
is a layer of inchoate human rights in the Treaty, waiting for practical implementation

n 92

and operationalisation via the channel envisaged in article 27(2)".
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onclusions

"he signing of the East African Community Treaty and the Common Market Protocol
ind its Annexes by the East Africa Community Heads of State was a step towards
ichieving a political federation. Now that it has been ratified, the Common Market
srotocol  will set the stage for substantial economic restructuring and market
lifferentiation in the region that should, over the medium-term, increase economic
ypportunities and income for the 120 million citizens of the five Partner States of Kenya,

“anzania, Uganda, Rwanda, and Burundi.

"he promotion of a Common Market remains an important aspect of a Political
“ederation of the East African Community. Al these initiatives and programs lay a fertile
oundation for the East African Community’s ultimate goal of a Political Federation as
yrovided for under Article 5(2) of the Treaty. Federating is not a single event but a
yrocess; requires addressing imperatives for a firm Peace and Security foundation. The
>artner States in their struggle to achieve a political federation should take into
-onsiderations the interests of all the member states.

n so doing the Partner States should promulgate laws that will help the eventual

success of the East African Community Political.

There is a need for a central authority to coordinate the implementing decisions macde
oy various organs of the East African Community and to ensure that they are
mplemented efficiently and effectively.

The Political Federation will enhance the consolidation of what has so far been achieved
through the integration process.

The Political federation will be used as a mechanism for channeling the benefits of
economic integration more equitably among the Partner States

The basic problem with the strategy of the East African Community political federation
is that it presupposes a considerable degree of regional economic integration which the
East African Community has tried for a long time to promote but still has limited

SUCCess.
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olitical Integration quickens economic integration because it is easier to coordinate one
lanning unit that several sovereign ones.

. central political authority will generate savings through consolidating rather than
luplication of efforts.

“here will be higher revenues from the bigger unit. The higher revenues will be more

quitably accessible to all citizens under a Political Federation.”

n that regard the difficulties in the difficulties in the way of the East African Community
ichieving a political federation are considerable.

n the first place is the element of political differences which include differences in the
jevelopment ideologies of member countries and their fear for compromising their
‘ontrol over their territories.

he disparity of the size and economic development of the members which tends o
-ause monopolization of the benefits of economic integration of the East African

“ommunity. In that regard it will be the more developed members who will benefits

‘rom the common market.

The members of the regional arrangement are export oriented as for the primary
sroduces whose primary products are in limited demand on the regional arrangerments
~ould look further for better markets.

According to the East African Community Treaty’s preamble, one of reasons why the
1967 East African Community collapsed in 1977 concerned “the lack of strong
participation of the private sector and civil society in the cooperation activities”.

Article 7 of the East African Community Treaty stipulates that one of the principles
governing the practical achievement of the East African Community objectives is

“people centered and market-driven co-operation”.

% Supra 88 note p.20.




he Treaty on the Establishment of the East African Community is not explicit on the
'me frame for the establishment of the various stages of integration with the exception
f the Customs union which was set at 4 years after the signing of the Treaty the
‘ommon Market has been achieved and the political Federation is yet to be achieved.
However, in Article 123 (6) it is provided that “the Summit shall initiate the process
owards the establishment of the Political Federation of the Partner States by directing
he Council of Ministers to undertake the process.

"he Treaty for the Establishment of the East African Community provides that;

he Partner States agree that peace and security are pre-requisites to social and
sconomic development within the Community and vital to the achievement of the
)bjectives of the Community. In this regard, the Partner States agree to foster and
naintain an atmosphere that is conducive to peace and security through co-operation
ind consultations on issues pertaining to peace and security of the Partner States with
) view to prevention, better management and resolution of disputes and conflicts
»etween them.”

t should also be noted that the effort in regional integration has offered significant
ypportunities for promoting economic and social development in the East African
~—ommunity region.

Jowever, a wide range of challenges, many of which have proved to be stumbling
slocks in the previous effort toward the establishment of the East African Community,
il remain. These include: Implementing existing agreements: Phasing out tariffs
within the region in order to implement an FTA and a common external tariff (CET) and
-emoving non-tariff barriers (NTBs) and agreeing to future terms for cooperation and

axternal trade.”

The challenges for advancing a legal framework for the East African Community
Common Market and the eventual political federation are many because of the

differences in the Constitutionalism and the democratisation processes in each of the

“Article 124(1).
% Taking East African Regional Integration Forward A Civil Society Perspective. p.10.
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ve Partner States. While progress has been registered in Burundi, Kenya, Rwanda,
‘anzania and Uganda, much more still needs to be accomplished if all the five Partner
tates are to be brought to par in terms of meeting the minimum standards for the
aspect for rule of law, the approximation of some national laws essential for a political
aderation to take root, securing judicial checks and balances on the executive,
rotecting human rights and freedoms, and creating a conducive environment for the

wolution of democratic governance.

lecommendations

‘ollowing the admission of the Republic of Burundi and the Republic of Rwanda into the
‘ast Africa Community and their accession to the Treaty, an issue regarding rights and
bligations pertaining to admission and accession deemed to have accrued.

"he desire for regional integration of the East African Community should deal with in a
nanner that is accommodative so as to achieve the desired political federation. The
juestion in this regard is how a common market can promote a political federation in
‘ast Africa Community. This can be achieved through harmonizing the available laws.
‘urther more the Member States ought to open up on the various barriers that still exist

1 the Community.

nsofar as the Common Market Protocol is concerned the attributes referred to in the
“ast African Community Treaty, namely the fact of the East African Court of Justice
)eing the main judicial organ of the Community that is accessible and independent
‘ontribute to the predisposition that the East African Court of Justice is the right court

0 ensure the implementation and enforcement of the Common Market Protocol.”

n addition to the East African Court of Justice, national courts of the Partner States are
snvisaged to play an important role in the East African integration process. Thus, the

[reaty stipulates that, unless the Treaty provides otherwise, disputes to which the East

® Supra note 95. p.12.
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frican Community is a party shall not on that ground alone be excluded from the
aational courts’ jurisdiction.®”’

Vhile progress has been registered in Kenya, Tanzania and Uganda, much more still
\eeds to be accomplished if all three Partner States are to be brought to par in terms of
neeting the minimum standards for the respect for rule of law, the approximation of
ome national laws essential for a political federation to take root, securing judicial
hecks and balances on the executive, protecting human rights and freedoms, and

reating a conducive environment for the evolution of democratic governance.””

n that regard I recommend that further research should be carried out on the
‘hallenges of implementing all the institutions of a political federation. The challenges
it hand are on the process of supporting the political federation arrangements.

Ihe political arrangement and political governance is a cross-cutting issue among all the
stages of East African Community integration as such the challenge of implementing
Jolitical federation should be dealt with involvement of the civil society involvement in
mplementing in governance which is a prerequisite for a successful integration.

\lso further consultations with the stakeholders including political parties, civil society,

and local government is important to a successful political federation.

9nrt. 33(1) East African Community Treaty.
%Supra note p.15.
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