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ABSTRACT
The study examined the analysis of the law relating to termination of employment contract in
Uganda under the private sector. The study used the following objectives;- to review the legal
frame work on termination of employment contracts in Uganda. to examine the Remedies
available during termination of employment contracts in Kampala district. Uganda and to
examine the roles played by different organization during termination of employment contract in
Uganda.
Mythology; the study adopted a doctrinal research methodology which will deprive assessments
from Socio-legal research approach that that a legal researcher wi II go beyond the doctrinal
research and takes a broader perspective encompassing some aspect of law in its social context.
the term socio-legal research may also applied to describe the research method(s) utilised. An
employer may terminate his employee's contract due to the latter's conduct which leads to a
breach of a fondamental term of the contract 1• It follows that the breach cannot be corrected by
any acts. When this happens, the employee is not entitled to any legal remedies except his wages
earned during the period when the contract existed. The latter period of the contract is marred by
the breaching conduct which severs the employee's entitlements. From the historical point of
view trade unions were generally established for the purpose of protecting the working lives of
workers. The main objective of trade union is to promote the interest of its members. due regard
being paid to the interest of the total labour force and to the greater national interest. To achieve
this aim, trade unions have a duty to maintain the viability of the undertaking by ensuring
cooperation with management in measures to promote efficiency and good industrial relations.
The study recommends that one of the fundamental rules of the law of contract is that a contract
will be discharged by frustration, if circumstances arises that amount to frustration; the contract
automatically comes to an end.

1

Sec 66 of the Employment Act

viii

CHAPTER ONE
GENERAL INTRODUCTION
1.0 Background to the study
A contract is an agreement made with free consent of parties with capacity to contract for a
lawful consideration and with a lawful object, with the intention to be legally bound. 1
Employment law is concerned with the relations existing between employers and their
employees 3• The employment relationship is governed principally by the contract of employment
between the employer and his employee. The rights and responsibilities of employees derive
from this Contract and also the various Acts which lay down Employment standards4 . The
contract of employment may be written or unwritten. Its main terms may have been the subject
of express agreement between the parties or they may be implied from the surrounding
circumstances, such as collective agreements with Labour Unions, Works or office rules, custom
and practice at the work place. Where either party contravenes any of the terms of their contract.
the other party can seek redress by suing for breach of contract and will recover damages for any
consequent losses suffered 5 . The general principles of law of contract, therefore, have a very
strong bearing on employment contracts.
The Employment relationship is also affected by the law of Torts. Tort law is concerned with a
variety of duties which the common law imposes on persons over and above whatever
obligations they may have assumed under contracts. By far, the most important of these duties in
the Employment relationship is the duty of care that employers owe for their employees' safety
while at work. long before the famous "Snail in the_Ginger Bottle" case (Donoghous) and its
Irish counter pmi, the Maggot_ in the Jam Jar case (Kirby vs. Burke) 1944, were decided, the
cou1is laid down a variety of obligations in tort in respect of employees' safety at work and these
have been supplemented and expanded by statute, in Uganda by the Factories Act (now repealed)
and replaced by the Occupational Safety and Health Hazards Act.

2

Contrast Act [2010] (Corrin .IC Newton T, Paterson D (1999) Introduction to South Pacific Law. Cavendish Publishing Ltd.

London. 177)

3

Employment Regulation No. 61 or 2011
Employment Law Revised Book 2006
5
Cheshire. Fifoot & Furmston. Law of Contract, 13 th ed. Buttcrworths. London. 1996, 132.

4

1

Remedies" for dismissals can be found either in the breach of co111rac1 at common la\\ or in
unfair dismissals under the Sec 2. In this research study. the focus will be on the concept of
reinstatement based on unfair dismissals.
The law prescribes that no employee may be dismissed unfairly by virtue of Sec 77 of the
Employment Act 7 . There should be valid and fair reasons for dismissal thus both procedurally
and substantively. Where a dismissal occurs unfairly, the employee has various remedies, one of
which is the remedy of reinstatement. This research study focuses on the remedy of
reinstatement. The aggrieved party may approach the Commission for Conciliation, Mediation
and Arbitration (CCMA) or a court of law and pray for reinstatement as a remedy for unfair
dismissal. 8 When the court finds that the dismissal was not unfair, reinstatement is not ordered,
but when the court finds that the dismissal was unfair. it may order reinstatement, sometimes
retrospectively. 9
The concept of unfair dismissal is regulated' 0 entitled "unfair dismissal". Our law recognizes that
the employer has the right to dismiss an employee based on misconduct, incapacity, and
operational requirements;;. While misconduct generally refers to wrongdoings or unwillingness
to perform, incapacity refers to i II-health or poor work performance.
Operational requirements refers to technological or structural changes in the compan,,1 2 .
However, over and above the circumstances above where the employer may dismiss, the
employer still has to prove that the dismissal was procedurally and substantively fair 13 • In other
words, it must be proved that the procedure adopted has been a fair one leading up to dismissal
and substantively, that the there was a valid and fair reason to dismiss.

6

71(5) of the Employment Act 2006
Provides for remedies for unfair termination.
8
JV du Plessis and MA Fouche Dispute Resolution, A practical guide to Labour Law sixth edition, Chap
16, 2006 Page 319. Also the case of Metal and Allied Workers Union and Other v Stobar reinforcing
(Pty)Ltd and Another Industrial Labour Journal Page 84 1983 Volume 2 (Industrial Court).
9
National Union of Mineworkers v Council for Conciliation. Mediation and Arbitration and Others (2007) 28 Industrial Law
Journal Page 402 (Labour Court). See also SA Commercial and Allied Workers Union and Others v Primserv ABC Recruitment
(Ply) Ltd t/a Primserv outsourcing incorporated. (2006) 27 lndustrial Law Journal 2162 (Labour Court).
10
The Employment Act 2006
11
No 188 of the LRA also du Plessis and Fouche ..A practical guide to Labour Law.. 6TH Edition 2006
at Page 27 l
12
du Plessis and Fouche .. A practical guide to Labour Law.. 6TH Edition 2006 at Page 275 until 276
13
Basson and others --Essential Labour Law·· 1998. Page 76 until 77.
7
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Occasionally conduct \\hich is actionable as a tort may also be actionable as a breach of an
express or implied term of a contract. Accordingly. the party affected by the breach of duty in
question can sue either in Contract or in Tort. This is very much the case in the Employer's duty
of care \,,hich requires that workers be provided with safety tools. safe work place. and safe
system of working and safe fellow employees, Normally, this duty is regarded as arising in Tort
Wilson's & Clyde Coal Co, Ltd_vs. English 14 , But the duty of care is equally an implied term of
the Employment Contract, Mathews vs, Kuwait Bechtel Corp .! 15 , Another such duty is that
which forbids the disclosure of or exploitation of confidential information obtained in the course
of employment. Where that obligation is not expressly stipulated in the contract, the duty is an
implied term of that contract and is also imposed extra-contractually. See Thomas Marshal
(Exports) Ltd -vs- GuinLe 16 ,
1.2 Statement of the problem
The employment Act makes provisions for three remedies for unfair dismissals, one of which is
reinstatement. It was held by the Constitutional court in the case of Equity Aviation Services v
CCMA and Others that reinstatement means putting the employee back into the position where
he or she was before the dismissal, the employee goes back to the position as if there was no
dismissal, with all benefits intact.
The problem centers around the requirements or the discretionary powers that the court of law or
arbitrator would have in deciding the appropriateness of the remedy of reinstatement and its
aftermath. Where the worker has been unfairly dismissed, "the employer may be ordered to
reinstate the worker'' 17 • The requirements or the discretionary powers referred to above include
whether it is reasonably practicable to reinstate the worker. This employment contracts act which
provides for conditions under which reinstatement may not be practically possible e.g where the
relationship between the employer and the employee had broken down to an extent that
continued employment is no longer tolerable or sustainable.

1.3 Purpose of the Study
" ( 1938) AC 57
"(1957) 2 QB 57
16
( 1979) Ch, 227
17
Republican Press (Pty) (Ltd} and Ceppwawu & Gumcde and others (2007)SCJ\ 121(RSA), Page 11 of the Judgment.
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The purpose of !he study ai111s la,, relating lo termination of e111ploy111enl contracts in Kampala
District.

1.4 Research objectives
1.

11.

To review the legal frame work on termination of employment contracts in Uganda.
To examine the Remedies available during termination of employment contracts

in

Kampala district. Uganda.
111.

To examine the roles played by different organization during termination of employment
contract in Uganda.

1.5 Research questions
1.

11.

What the legal frame work on termination of employment contracts in Uganda?
Whal are the Remedies available during termination of employment contracts in Kampala
district. Uganda?

111.

What are !he roles played by different organization during termination of employment
contract in Uganda?

1.6 Scope of the study
1.6.1 Geographical scope
The research covered all termination of employment contracts Uganda at large including the
ministry of public service, ministry of gender and development, Red cross Uganda, Centenary
Rural Development Bank all in-line with termination of employment contracts.

4

1.6.2 Content scope
The study was limited to termination of employment contracts Uganda. The golden era is gone.
but this is not because the law itself is becoming less relevant. Rather. the sea change reflects an
urgent need for better and cheaper legal services that can keep pace with the demands of a
rapidly giobalizing world 18 •

1.6.3 Time scope
The study looked at the current rate at which the institutions are conducting termination of
contracts of employee in the range of 2015-2019. Therefore, the study was covered within a
period of four months from ApriL 2019-Nov 2019.

1.7 Significance of the Study
This study is significant because the findings could assist policy makers make informed policy
decisions that could help promote employment contracts in Uganda.
The findings of the study will also fill the intellectual and information gaps about the contracts
criteria adopted while enhancing employment.
The findings could be invaluable in guiding policy implementers to promote employment
contracts in private sectors, Uganda.
Finally, this study will be carried out in partial requirements for the award of bachelors of laws
degree of Kampala international university which will enable the researcher obtain the degree.

1.8 Methodology
The study adopted a doctrinal research methodology which will deprive assessments from Sociolegal research approach that that a legal researcher will go beyond the doctrinal research and
takes a broader perspective encompassing some aspect of law in its social context, the term
socio-legal research may also applied to describe the research method(s) utilised.
18

Pro( William Henderson. director of the Center on the Global Legal Profession. Indiana University Maurer School of Law.

and attorney/legal affairs writer Rachel Zahorsky in their July 1. 2011. ABA Journal article

5

This also used the existed literature and legal instruments were reviewed and analyzed before the
researcher made the conclusions and recommendations.

1.9 Literature review
Moksha Naidoo

19

is of the view that where the employer realizes that he or she has unfairly

dismissed an employee and makes an offer to remedy the unfair dismissal by making an offer of
reinstatement to which the dismissed employee refuses. that may leave the dismissed employee
without the remedy at all. However the employee has the right to refuse if the employer makes
the offer in bad faith.
Employee may also refuse if there are reasons as mentioned in section 193(2) of the Labour
Regulation Authorit/ 0, to which compensation may be the only option left. The writer further
asks what if the employee who has been unfairly dismissed is offered maximum compensation
and refuses. Maximum compensation refers to 12 months remuneration in ordinary dismissals. It
is further allested that his or her refusal will be justified if it is associated with the reinstatement
which he or she wants as the primary remedy of unfair dismissals.
Johan Botes

21

opines that where the remedy of reinstatement is ordered, it does not automatically

imply that it will be retrospective from the date of dismissal. The discretion granted to the
arbitrator or the cou11 must be exercised in consideration of factors like conduct of the dismissed
employee after being dismissed, the period of litigation.
According to Rammer's, Contract will be concluded when both paiiies have satisfactorily
fulfilled their responsibilities under the terms of the contract. This for example, will occur when
the goods or services have been supplied and payments made and/or at the end of a pre-agreed
period of time. His situation, however, does not remove the end to develop a contract exit
strategy as part of the process of risk identification and reduction, and reinforces the importance
of establishing the foundations of sound contract management.
19
Moksha Naidoo(Attorney in Johannesburg)"" Maximum Compensation. retrospective reinstatement and
·the right to right a wrong· principle·· De Rebus April 2011
20
Section 193(2) LRA provides four reasons where compensation may not be ordered. see also Moksha
Naidoo(Anorney in Johannesburg)"" Maximum Compensation. retrospective reinstatement and
·the right to right a wrong' principle.. De Rebus April 2011
21
Johan Botes (Director at Cli!Te Dekker J-lofmcyr·Emplo;mcnt Law practice) Labour Law ··Which date applies·· Jul) 2009

6

During pre- conlract award slages. it is normal for time to be devoted to the preparation of the
business case. drafting specifications and tender documents selecting potential suppliers. and so
on. However. time and effort must also be spent on determining how the contract will work once
it has been awarded. The importance of contract management has already been mentioned and it
is vital that a contract management plan is drawn up in advance of contract award. This should
set out how the obligations of all the parts should be carried out effectively and efficiently22 .
In addition to these success conditions, it is worthwhile noting the foundations of successful
contract management and the need for preparing a management plan. The need for flexibility by
the contracting parties, particularly in partnership agreements. a willingness to adapt the term of
the contract to reflect to reflect change and unforeseen problems
Although the risk assessment process mentioned curlier may be carried out thoroughly and
professionally .problem are still likely to arise during the contract period. the clear understanding
of why the contract will contribute to them, the need to understand the provides business
objectives and drivers and the ability to recognize and obtain senior management agreement to
the need for service provider to achieve their objective and to make a reasonable margin and the
need for people with the right commercial. interpersonal and management skills to manage the
relationship on a peer- to- peer basis and at multiple in the organizations.

22

Ostroff,(2004)
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CHAPTER TWO
The LEGAL AND POLICY FRAMEWORKS GOVERNING EMPLOYMENT
CONTRACTS IN UGANDA
2.1 The Employment Contract
Labour relations in Uganda are governed by the Employment Act23 , replacing The Employment
Act Cap.219, The Labour Unions Act No 7 of 2006 replacing the Trade Unions Act Cap.233 and
providing for the right to form or belong to a Trade Union as enshrined in Article 29 of the
Constitution, the Labour Disputes (Arbitrations and Settlement) Act24 which provides for the
resolution of Labour disputes.
The Occupational Safety and Health Hazards Act No 9 of 2006 replacing the Factories Act and
providing for working conditions at work place and the Workers' Compensation Act which
regulates compensation to workers for diseases and injuries sustained in the course of
employment, the National Socia! Security Fund Act, that obliges employers to deduct 5% of
salary of employee and 10% contributions towards the Employee's savings with NSSF; The
Pensions Act that provides for Pension of civil servants, The Local Governments Act that
provides for remunerations on termination of services of Local Government Employees; The
Public Service Standing Orders, The M inimum Wages and Advisory Board Act, etc. 25

2.2 The Employment Act, 2006
The Employment Act

26

,

wh ich came in force in August 2006, has brought about the foliowing

changes in the Employment relationship.
Scope: The Act applies to all employees 'including Government employees with little exception
except members of UPDF.

23

No.6 of 2006
No 8 of 2006
25
A Comparative Analysis of Labour Law Decisions in Uganda's Judicial System ( 1985-2002). ILO-SLARE (Strengthening
Labour Relations in East Africa) Report, 2002; 2007
26
Uganda Laws----[2006]
24
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•

Prohibits forced Labour: Prohibits discrimination in employment based on race. color.
sex. religion. political opinion. social origin. HW status or disability:

•

Prohibits sexual harassment at work place;

•

Puts the administration of the Act entirely under the Ministry of Labour;

•

Enhances powers of labor officers;

Confines attestation of contracts to one instance, i.e, employees who are unable to read the
language in which the contract is written and makes an unattested contract enforceable against
the employer. Provides for effect of death of employer or insolvency on contract of service;
imposes ban on employment of children below 12 years; Requires consent of employee before
one can travel with him or her outside Uganda; Provides for employment or recruitment
agencies; Confines repatriation allowance to persons employed at places beyond l 00 Kms from
Makes wages and winding up: Provides for annual leave of 21 days from .18 days; Provides for
maternity leave of 60 working days from I month their home for a defined 26 weeks period
preferential at bankruptcy
~- Provides for Paternity leave:
<I-- Particulars of employment to be provided;

a/.. Certificate of service at end of contract and entitlement;
<I-- Disciplinary penalties:
<I-- Hearing on any form oftermination;

·"'- Probationary period termination of 14 days notice from 7;
·"'- Reason for termination otherwise unfair unlawful termination; Compensation in case of
unfair termination Collective termination;
·"'- Continuity of service; Severance Allowance.
Death and incapacity to accept, lapse of time, revocation, failure to meet conditions of
conditional offer and by counter-offer which effectively destroys the original offer which cannot
thereafter be accepted.
Section 2 of the contract act defines acceptance as an assent to an offer made by a person to
whom the offer made.

9

Acceptance is the consent by the offeree to con1rac1 within !he terms of the contract.
Immediately after acceptance a contract becomes valid and binding on both parties.
Acceptance has four elements. it must be by the offeree. must be communicated to the offeror,
must in the EXACT terms of the offer without any variations. the terms of agreement must be
certain.
Sections (3) and (7) state that acceptance should be effective and speedy. As a general rule is
normally through the same medium as the offer.
Silence does not constitute acceptance.
An agreement requires an exchange - something of value to one paiiy being exchanged for
something of value ofto another party.
No. there was no valid contract between Okada and Salongo since the 1st offer was terminated by
the counter offer which constituted a 10% discount and no communication of acceptance was
effected by Salongo.
There was a breach of contract by Bemba for failure to complete his part of performance of the
contract.
In addition to the grounds referred to the Employment Act 27 , the following should not constitute
valid reasons for termination: age, subject to national law and practice regarding retirement28 ;
In the case Mrs. MaiJ' Pamela Sozi Vs the public procurement and disposal of public assets

autlwri(l9 ; The plaintiff was by written contract dated 2nd August,2001 [EXH P 1], employed
by the Central Tender Board under the Ministry of Finance and Economic Planning, as Head
Finance. In 2003, the defendant was established by an Act of Parliament as successor to the
Central Tender Board; and the plaintiff was by written appointment [EXI-1 P2], employed as
Director of Finance and Administration.
27

[2006]

28

Employment Act, 2006
29
CIVIL SUITNO.063 OF 2012

10

On 28th February. 2012. !he defendant terminated !he plaintiffs employment and the plaintiff
was paid two months· salary in lieu of notice: and gratuity calculated from 2003 to 2012.
The plaintiff brought this suit against the defendant for unfair dismissal. compensation in lieu of
notice, gratuity. unpaid leave, severance allowance, a certificate of service, general damages,
aggravated damages for unfair termination and costs of the suit.
On the other hand, the defendant contended in their written statement of defence that the
plaintiffs contract was terminated by the Board of the defendant in exercise of the defendant's
contractual right to terminate the contract. and in accordance with the law: that the plaintiffs
allegations of bad faith, failure to be given a fair hearing, humiliation and high handedness were
misconceived; and the defendant's board in any event had good reason for termination of the
con!racl.
(b) absence from work due to compulsory military service or other civic obligations,
accordance with national law and practice

30

111

.

(I) Temporary absence from work because of illness or Injury should not constitute a valid
reason for termination 31 •
(2) The definition of what constitutes temporary absence from work, the extent to which medical
certification should be required and possible limitations to the application of subparagraph (I) of
this Paragraph should be determined in accordance with the methods of implementation referred
lo in Paragraph 1 of this Recommendation 32 •

2.3 Procedure Prior to or at the Time of Termination
The employment of a worker should not be terminated for misconduct of a kind that under
national law or practice would justify termination only if repeated on one or more occasions,
unless the employer has given the worker appropriate written warning33 .

30

Employment Act. 2006

1
'
32

Employment Act 2006
Ibid 68

33

The Employment Act 2006
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The employment ofa ,,orker should not be terminated for unsatisfactory performance. unless the
employer has given the worker appropriate instructions and writlen warning and the worker
continues lo perform his duties unsatisfactorily after a reasonable period of time for
improvement has elapsed.
In the Doreen Rugu11du Vs J11ternational Law J11stitute 34 This is a second appeal. It arises from
the decision of the Court of Appeal which overturned the judgment of the trial Judge, Mwondha,
J, who had allowed a suit instituted by the appellant claiming damages for breach of contract and
awarded her a sum of Shs. IO million as damages for the breach with interest of I 0% p.a .. from
the date of judgment till payment in full and costs of the suit.
A worker should be entitled to be assisted by another person when defending himself. in
accordance with Article 7 of the Termination of Employment Convention. 1982. against
allegations regarding his conduct or performance liable to result in the termination of his
employment; this right may be specified by the methods of implementation referred to in
Paragraph l of this Recommendation.
The employer should be deemed to have waived his right to terminate the employment of a
worker for misconduct if he has failed to do so within a reasonable period of time after he has
knowledge of the misconduct 35 •
The employer may consul! workers' representatives before a final decision is taken on individual
cases of termination of employment.
The employer should notify a worker in writing of a decision to terminate his employment.
(I) A worker who has been notified of termination of employment or whose employment has
been terminated should be entitled to receive, on request, a written statement from his employer
of the reason or reasons for the termination 36 •

34

CIVIL APPEAL NO. 8 OF 2005 (An appeal from tire decision of the Court of Appeal at Kampala (Okel/a, Kitumba and
Byamugisha, JJA) dated .
35
The employment Act 2006
36
Article 7 of the Termination of Employment Convention. 1982
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(2) Subparagraph (I) of this Paragraph need not be applied in the case of collective termination
for the reasons referred to in Articles 13 and 14 of the Termination of Employment Convention.
1982. if the procedure provided for therein is followed 37 .

2.3.1 Procedure of Appeal against Termination
Provision may be made for recourse to a procedure of conciliation before or during appeal
proceedings against termination of employment.
Ahmed Ibrahim Bholm Vs Car and General Ltd 38 JUDGMENT OF TSEKOOKO. JSC: This is
a second appeal. It is against the decision of the Court of Appeal which overturned the judgment
and decree of the High Court where Mukanza. J: had awarded to the appellant US $ 18,700 as
special damages and Uganda Shs. 30m/= as general damages, on account of breach of a contract
of employment. JUSTICE OF SUPREME COURT39 I have had the advantage of reading in
draft the judgment of my learned brother, Hon. Justice Tsekooko, JSC. I agree with him that the
appeal should partially succeed. I also agree with the orders proposed by him.
Efforts should be made by public authorities. workers' representatives and organisations of
workers to ensure that workers are fully informed of the possibilities of appeal at their disposal.
2.3.2 Time Off from Work during the Period of Notice
During the period of notice referred to in Article 11 of the Termination of Employment
Convention, 1982, the worker should. for the purpose of seeking other employment, be entitled
lo a reasonable amount of time off without loss of pay, taken at times that are convenient to both
parties.

2.4 Certificate of Employment
A worker whose employment has been terminated should be entitled to receive, on request, a
certificate from the employer specifying only the dates of his engagement and termination of his
37

Ibid

38

[Appeal from judgment of the Court of Appeal at Kampala (Kato. Twinomujuni and Kitumba. JJ.A) dated 2nd May. 2002 in

Civil Appeal No.30 of2001].
39

The Supreme Court of Uganda at Mcngo Civil Appeal No.12 OF 2002
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emplo)ment and the type or types of\\ork on \\hich he \\as employed: nevertheless. and at the
request of the worker. an evaluation of his conduct and performance 111ay be given in this
ce11ificate or in a separate certificate.
Section 39 of the Ernployment Act. 2006. stipulates that an ernployee recruited for e111ploy111ent
al a place which is 111ore than one hundred Kilorneters fro111 his/her borne shall have the right to
be repatriated at the expense of the employer.
Section 61 (1 )4°, provides that on termination of a contract of service, an ernployer, if so
requested shall provide the employee with a certificate. This clai111 is not contested by the
defendant, and I therefore find that the defendant shall avail the plaintiff with a certificate of
service.

2.5 Severance Allowance and Other Income Protection
A worker whose employ111ent has been ter111inated should be entitled, in accordance with national
law and practice, to(a) a severance allowance or other separation benefits41 , the arnount of which should be based.
inter alia, on length of service and the level of wages, and paid directly by the e111ployer or by a
fund constituted by employers' contributions; or
(b) benefits from unemployment insurance or assistance or other forms of social securit/ 2, such
as old-age or invalidity benefits, under the nor111al conditions to which such benefits are subject;
or
(c) a cornbination43 of such allowance and benefits.
(2) A worker who does not fulfil the qualifying conditions for unemployment insurance or
assistance under a scheme of general scope need not be paid any allowance or benefit referred to

40

Employment Act, 2006
Sec 21 of the Workers Compensation Act 2000
42
Sec 22 of the Workers Compensation Act 2000
43
Sec 1(3) of the Workers Compensation Act 2000
41
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111

subparagraph (I) (a) of this Paragraph solely because he is

1101

receiving an unemployment

benefit under subparagraph ( 1) (b ).
(3) Provision may be made by the methods of implementation referred to in Paragraph I of this
Recommendation for loss of entitlement to the allowance or benefits referred to in subparagraph
(]) (a) of this Paragraph in the event of termination for serious misconduct.
lll. Supplementary Provisions concerning Terminations of Employment for Economic,
Technological, Structural or Similar Reasons.
Sec(]) All parties concerned should seek lo avert or minimise as far as possible termination of
employmem for reasons of an economic, technological, structural or similar nature, without
prejudice lo the efficient operation of the undertaking. establishment or service. and to mitigate
the adverse effects of any termination of employment for these reasons on the worker or workers
concerned.
According to Sec (2) Where appropriate. the competent authority should assist the parties in
seeking solutions to the problems raised by the terminations contemplated.

2.6 Consultations on Major Changes in the Undertaking
(1) When the employer contemplates the introduction of maJor changes in production,

programme, organisation, structure or technology that are likely to entail terminations, the
employer should consult the workers' representatives concerned as early as possible on, inter
alia, the introduction of such changes, the effects they are Iikely to have and the measures for
averting or mitigating the adverse effects of such changes.
(2) To enable the workers' representatives concerned to participate effectively in the
consultations referred to in subparagraph(]) of this Paragraph, the employer should supply them
in good time with all relevant information on the major changes contemplated and the effects
they are likely to have.
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(3) For the purposes of th is Paragraph the term the workers' rcprcsen!atives concerned means the
workers' representatives recognised as such by national law or practice, in conformity with the
Workers' Representatives Convention, 1971.

2,7 Measures to Avert or Minimise Termination
The measures which should be considered with a view to averting or minimising terminations of
employment for reasons of an economic, technological, structural or similar nature might
include, inter alia, restriction of hiring, spreading the workforce reduction over a certain period
of time to permit natural reduction of the workforce, internal transfers, training and retraining,
voluntary early retirement with appropriate income protection, restriction of overtime and
reduction of normal hours of work.
Where it is considered that a temporary reduction of normal hours of work would be likely to
avert or minimise terminations of employment due to temporary economic difficulties,
consideration should be given to partial compensation for loss of wages for the normal hours not
worked, financed by methods appropriate under national law and practice.

2.8 Criteria for Selection for Termination
( 1) The selection by the employer of workers whose employment is to be terminated for reasons
of an economic, technological, structural or similar nature should be made according to criteria,
established wherever possible in advance, which give due weight both to the interests of the
undertaking, establishment or service and to the interests of the workers.
(2) These criteria, their order of priority and their relative weight, should be determined by the
methods of implementation referred to in Paragraph 1 of this Recommendation.
Priority of Rehiring
(1) Workers whose employment has been terminated for reasons of an economic, technological,

structural or similar nature, should be given a certain priority of rehiring if the employer again
hires workers with comparable qualifications, subject to their having, within a given period from
the time of their leaving, expressed a desire to be rehired.
16

(2) Such priority of rehiring may be limited to a specified period of time.
(3) The criteria for the priority of rehiring. the question of retention of rights-particularly
seniority rights-in the event of rehiring. as well as the terms governing the wages of rehired
workers. should be determined according to the methods of implementation referred to in
Paragraph I of this Recommendation.

2.9 Common Law Actions for Wrongful Dismissal
2.9.1 Nature of the action
An action for 'wrongful dismissal' is effectively a claim for breach of contract. It involves an
allegation that an employer has terminated or purported to terminate an employment contract
without having the power to do so. It will generally arise where an employee is dismissed in the
middle of a fixed term. or without the notice otherwise required by the contract. The employer
may contest the claim by arguing that there were grounds for summary dismissal.
lfthe employer has no obvious way of justifying a termination, it will generally (on legal advice)
offer a payout to avoid or settle any claim. This is commonly done, for instance, where a football
coach or the chief executive of a company is sacked before the end of their contract. Assuming
there are no allegations of misconduct. the fact that the team/ company is underperforming will
not usually be a basis for summary dismissal. The payout will usually reflect what the dismissed
employee could have expected to obtain by way of damages for wrongful dismissal, under the
principles explained below.

2.9.2 Remedies
Damages
The general rule is that whenever there is a breach of contract, the other is entitled to bring an
action for damages.
The basic rule in assessment of damages is that the injured party should be placed in the same
financial position as if the contract has been performed.
17

In a contract of sale of goods. the measure of damages "here there is an available market price
for !he goods is the difference between the market price al the date of breach and the contract
price. As iilustrated in section 51(3) oflhe sale of goods act.
Similarly where the buyer refuses lo accept as pay for the goods, section 50 of the sales of goods
acts provides that where !here is an available market. the measure of damages should be the
difference between !he contract price as the time when the goods ought to have been delivered.
This is further illustrated in the case of Devshi Samat Sha Vs Budhram Mohanlal. Where the
court look into account the profit margin which the innocent seller would have made.
Okada is entitled to his expenditure in addition to the profit he would have made because the
breach was by the buyer (Bemba)
Damages for fraudenl misrepresentation against Salongo. The claim for such damages is a claim
in !he tort of deceit. The objective is to restore the plaintiff lo the position he (Okada) would
have been in had the representation not been made as in !he case of East V.s Maurer, C.A 44 .

2.9.3 Specific performance
In a place of or addiction to an award of damages. lo !he injured party, a decree of specific
performance may be granted to him by court.
The remedy of specific performance is discretionary and only exercised in accordance with fixed
and settled rules.
In cases of sale of goods, the remedy can only be granted in the case of specific goods, unique
goods which cannot be easily obtained on the open market.
Okadas' goods (lamps) were of such category and therefore an order of specific performance
may be entered into, as was seen in the case of Sulaiman Mukasa vs Archmotors (Ug) Ltd
(1969).

2.9.4 Equitable remedies
44

[1991]
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Where performance is done under a void contact.
Where one party (Salongo) has derived benefit under a void contract m this case Salongo·s
agreement is void and his claim based on the contract must fail.

Salongo·s contractual nature of this claim is quasi ex contractu - obligation to pay remuneration
for the work done when there is a no binding contract between the pa1iies which is imposed by
the rule of law and not by an inference of fact arising from the acceptance of goods.,.

2.9.5 Rescission of the contract
This is a remedy whereby all the parties are restored to their original

forms as if before the

contract was entered into. Section 53 (2) contract act slates that he who rescinds a contract shall
if that party received any benefit, restore the benefit to the person from who111 it is received.
Salongo should restore the goods to Okada.
2.10 Importance of the Distinction between Independent Contractors and Employees
The distinction between employees and independent contractors is of fundamental impo1iance to
e111ployment law but that distinction is not clear-cut. It is in respect of the many statutory rights
and duties; that the distinction between the two categories is significant because 1110s! of the
modern protection legislation applies only to the employer-employee relationship and not
independent contractors.
Smith and Wood, in .their book titled Industrial law, on page 9, stated that .... the independent
contractor 'may be in a better monetary position while working, but at a grave disadvantage if he
falls off a ladder or is sacked.

2.11 Formation of a contract of Employment
So as to be legally binding, the contract of service employment contract must comply with the
normal, these include:-

a) There must be offer and acceptance: the offer must contain the terms of service or indicate
where the, maybe found. Parties will usually enter a contract after the stages of advertisement
19

inlervie,,. offer and acceptnnce, The offer may be made and accepted al the interview, or may be
made la!er h d let1er of appointment While a limited amount of negotiation may be possible
perhaps over !he starting date or salary. most prospective employees need the position more than
!he employer needs !heir services This doesn't mean tha! it is totally one sided. The contract may
be oral or in writing, express or implied as per the Employment act However a probationary
contract has to be in writing. as well as any other contract required by arty other law to be in
• • 45
wntmg
,

b) Consideration the consideration is the employers promise to pay the agreed wages in return
'or the employee performing a particular task.
Capacity and legality: as with other contracts, the contract of service must not be tainted with
illegality. Contracts tainted with illegality cannot be enforced by courts or tribunals. Such
agreements may be contrary to public policy at common law or expressly or impliedly prohibited
by law. The fact that 'hr' plaintiff on the applicant does not know of the illegality is irrelevant
Pat IV of the Employment Ac1 46 of2006 generally governs the employment relationship between
the Employer and employee,

2.1 Ll Attestation
It requires an employment contract made with an employee unable to read and understand the
language

47

in which the contract is written to be attested to by a labour officer or a magistrate.

The Act

48

allows enforcement of an unattested contract (where attestation was required)

however, such a contract can only be enforced by the employee.

2.1 L2 Written particulars

It requires employers to provide employees a notice in writing of the specified particulars of
ernployment

49

,

The notice is called the statement of written particulars. The notice shall be given

45

Sec 25 of the Workers compensation Act
Ibid
47
Section 26 of the Employment Act
48
The Employment Act
49
Sectoh-59 of the Employment Act
40
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lo the employee not later twelve weeks (3months) after the date on which employment
commences. Where there are any agreed changes in the wrillen particulars. the employer shall
issue a written notice of change to the employee. The general aim of this provision is to show
explicitly and clearly the nest important laments of an employees contract it is intended to be
mirror of the agreement although it is not the agreement itself.
The most widely cited statement of the effect of the written statement found m System floors
(UK) Ltd V Daniel 198 !CR 54 where Browne- Wilkinson 1 said, "it provides very strong prima
fade evidence of what were the terms of the contract between parties but does riot constitute a
written contract between the parties Nor are the statements of the terms finally on collusive they
place a heavy burden on the employer to show that the actual terms of the contract are different
from those which he has set out in the statutory statement"
Under section is 60 of the Employment Act 511 • the written particulars of an employment contract
shall be admissible evidence in the courts of law of the tern sand conditions of employment.

2.11.3 Terms of an employment Contract Service
The parties to an employment contract of employment contract agree on the terms of the contract
personally and or through employer associations and labour unions or both All such contracts
cover basic issues such as salary. hours of work 51 , place of work, position held etc but their
content will vary because what is deemed necessary for inclusion depends on the type of
organization, the position held, and so forth The parties agree to the terms provided the terms are
not less than what the Employment Act provides or do not purport to exclude the application of
the provisions of the Act to the detriment of the employee. Where the contract is oral, the
employee agrees to work on ce1iain terms that are explained verbaIIy52 • Contracts which may
impose certain elaborate duties and provide for arrangements tends to take a written form.

50

Ibid
A Comparative Analysis of Labour Law Decisions in Uganda's Judicial System (1985-2002), ILO-SLARE (Strengthening
Labour Relations in East Africa) Report 2002: 2007
52
Freedom of Association and Uganda's New Labour Laws: A Critical Analysis of Workers Organisational Rights. HURIPEC
Working Paper No. 4
51
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2.12 Terms are incorporated into a contract of employment in the following ways 51
2.12.1 Express terms
Express terms are those actually agreed on by the parties When the contract is written. the terms
will appear' in the document forming their contract Where it is oral they are verbally explained
to the employee Y although participial difficulties ran arise in prosing what was agreed Where a
dispute or differences arises between the parties concerning a matter which is covered by an
express term then it is a question of the employment contracts. However, the comi tend to
require good faith. observance of specific term The law does not lay down any special rules for
the interpretation of employment contracts However the courts tend to require good faith
observance of specific terms aid insist that terms which can be a wide discretion on one party.
usually the employer. should not be exercised unreasonably in the circumstances.
On the other hand it is not for the courts to rewrite extravagant terms to which the confer a wide
have agreed Although a contract of employment need not be in writing, it is of value with regard
of such an important contract that its terms be reduced to writing or evidenced in writing. In this
way disputes can be averted more easily and evidence will be easier to obtain.
2.12.2 Collective agreements
Terms in a collective agreement are incorporated into a contract of employment. The definition
of a collective agreement

54

and also sections 38 & 39 of the Labour Disputes (Arbitration &

Settlement) act 2006

2.12.3 Implied terms
It would be impossible in making the contract at the outset to cover every eventuality and as such
there will be instances where the parties never reached any agreement on a paiiicular point or
never even considered.

53
54

The Employment Act 2009
Sec. 2
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The matter and so in such instances it may be appropriate to fill the gap by implying a term into
the matter. And so in such instances. it may be appropriate to fill the gap by implied. lmpo11ant
to not is that an implied term cannot contradict an express term. but an implied term can control
the exercise of an express term. In United Bank V Akhtarr55 . there was an express mobility
clause in the employees to any branch in the United Kingdom, and discretion as to whether or
not it would give relocation allowance. Aklater was given less than a week's notice to move
permanently from the leads branch where he worked to the Birmingham. He requested for three
months notice to enable him sell his house and also the fact that his wife was sick. This was
rejected by the bank relying on the mobility clause in the contract on application to the
employment appease tribunal. it was that although an express tena.
2.13.1 The Constitution of the Republic of Uganda, 1995
The Constitution of the Republic of Uganda under the National Objectives and Directive
Principles of State Policy. stipulates as follows:Objective VII: "The State shall make reasonable provision for the welfare and maintenance of
the aged".
Objective XI (i) 56 : ·'The State shall give the highest priority to the enactment of legislation
establishing measures that protect and enhance the right of the people to equal oppo11unities in
development". 57
Chapter four of the Constitution provides for the protection and promotion of fundamental
human rights and freedoms. In particular, the Constitution enjoins the State to take affirmative
action in favour of marginalized groups, protect the unique and natural maternal function of
women, the rights of children, persons with disabilities, ethnic minorities and economic rights of
every Ugandan. The Constitution further provides that a pubiic officer shall upon retirement
receive such pension as is commensurate with his or her rank, salary and length of service.

55

I 1989] LR.LR 507

Constitution of the Republic of Uganda 1995
7
~ Constitution of the Republic of Uganda 1995
~1,
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There are several specific la11 s that provide for various aspects of social protection

,n

lJganda

(see Background to the National Social Protection Policy for details)
The country's long term development framework. Uganda Vision 2040. underscores the
importance of social protection to address risks and vulnerabilities. The Government of Uganda
recognises the need to provide assistance to people who are vulnerable either by age 58 , social
class, location, disability, gender, disaster or who do not earn any income. The country's Vision
2040

59

envisages a social protection system that includes a universal pension for older persons.

public works schemes for vulnerable unemployed persons and social assistance 60 to vulnerable
children, persons with disabilities and the destitute. The Vision also identifies universal health
insurance as one of the key strategies for alleviating the high cost on health care by households
and enhancing access to affordable health services for all. 61
The National Development Plans (NOP) I & 11- the first and second of six 5- year development
plans to achieve the Vision 2040- also highlight social protection as one of the key strategies for
transforming Uganda from a peasant society to a modern and prosperous Country.
Uganda also has a raft of other related policies that are to social protection in nature (See
national Social Protection Policy background for details)

2.13.2 Regional and International Frameworks
The East African Common Market Protocol (2010) permits workers to move freely within the
territories of the partner states for the purpose of employment and guarantees them the rights and
benefits of social security as accorded to the workers of the host partner state 62 .
Uganda endorsed the Ouagadougou Declaration and Plan of Action on Employment and Poverty
Alleviation in Africa (2004) 63 . The Plan calls for improvement and strengthening of the existing
social protection schemes and extending it to workers and their families currently excluded.
58
59
6

Kamal, S. (2013). Development and Inequalities. In search ofa New Economic Paradigm using the Uganda case. Bangi: UKM.
Sustainable Development Goals-Uganda 2016
Khalid, M.A. (2014). The Colour of Inequality, Ethnicity. class. income and wealth in Uganda. Petaling Jaya: MPH
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(2012)
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202012.pdf. accessed on 16 March

Uganda is also a signatory 10 the Livingstone Call to Action (2006). \\hich obliges African Stales
lo put in place costed plans for the implementation of Direct Income Support (DIS) programmes.
The African Union Social Policy Framework (2008) 64 calls on member States to recognize that
social prolection is a state obligation, with provisions in national legislations.
The Universal Declaration of Human Rights ( 1948) provides for everyone's right to social
security in the event of unemployment 65 , sickness, disability, widowhood, old-age or other lack
of live Iihood in circumstances beyond ones control.
Other international instruments that commit the Government of Uganda to provide social
protection include the International Covenant on Economic Social and Cultural Rights (I 966),
the Convection on Elimination of all forms of Discrimination Against Women ( 1979). the
Convention on the Rights of the Child ( 1989). the Convention on the Rights of Persons with
Disabilities (2006), the !LO Convention on Employment Policy No. 122 (] 976), the !LO
Convention on Public Contracts. the !LO Convention on the Prohibition of the Worst Forms of
Child Labour No. 182 (1999).

63

For instance, the underlying objective of ILO Convention 26 is to prevent payment of very low wages in industry or certain
trades in which no effective arrangement for fixing minimum wages exists. See International Labour Conference op cit note 25 at
3.
64
International Labour Organisation ·Rules of the Game: a Brief Introduction to International Labour Standards' (2009) 10
available at ht1p://www.ilo.org/global/publications/WCMS_l08393/lang--en/index.htm. accessed on 1st August 2013.
us Workers c1nd the Lmv in Uganda. CBR Working Paper No. 17. 1991; Trade Unions and the Struggle for Associational Space in
Uganda: The 1993 Trade Union Law and Article 40 of the Constitution. CBR \Vorking Paper No. 63. 2001
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CHAPTER THREE
REMEDIES AVAILABLE DURING TERMINATION OF EMPLOYMENT CONTRACT
3.0 Introduction
An employer may terminate his employee's contract due to the latter's conduct which leads to a
breach of a fi.mdamental term of the contract 66 • It follows that the breach cannot be corrected by
any acts. When this happens, the employee is not entitled to any legal remedies except his wages
earned during the period when the contract existed. The latter period of the contract is marred by
the breaching conduct which severs the employee's entitlements.
It is a lawful action. Employee misconduct67 affects the parties' services; especially the
employer's whose business may suffer irreparable damage. Acts amounting to misconduct
depend on the terms in the contract.

3.1 Mitigating the Effects of Termination
In the event of termination of employment for reasons of an economic, technological, structural
or similar nature, the placement of the workers affected in suitable alternative employment as
soon as possible, with training or retraining where appropriate. should be promoted by measures
suitable to national circumstances, to be taken by the competent authority, where possible with
the collaboration of the employer and the workers representatives concerned.
Where possible, the employer should assist the workers affected in the search for suitable
alternative employment, for example through direct contacts with other employers.
In assisting the workers affected in obtaining suitable alternative employment or training or
retraining, regard may be had to the Human Resources Development Convention and
Recommendation, 1975.

M,
67

Sec 66 of the Employment Act
Rule 3(5) Disciplinary Code Under First schedule of the Employment Act 2006
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With a vie\\ to mitigating the adverse effects of termination of employment for reasons of an
economic. technological. structural or similar nature. consideration should be given to providing
income protection during any course of training or retraining and partial or total reirnbursernent
of expenses connected with training or retraining and with finding and taking up ernployrnent
which requires a change of residence.
The competent authority should consider providing financial resources to support in full or in
part the measures referred to in subparagraph (]) of this Paragraph, in accordance with national
law and practice.

3.2 Right to be Heard
An employer shall before reaching decision to dismiss an employee. on the grounds of
misconduct or poor performance. explain to the ernployee, in a language the ernployee may be
reasonably expected to understand the reason for which the ernployer is considering dismissal
and the employee is entitled to have another person of his or her choice present during this
explanation 68 • Before making a decision the employer shall hear and consider any presentation
of the employee or his representative. The employer shall give the employee or his representative
enough time to prepare the presentation 69 .The law makes it mandatory for the employee to be
accorded a right to defend him self or herself and penalises the ernployer a fine of equivalent to
one months net pay who fails to accord the employee this right 7°. However the rules of natural
justice must apply aright to a fair hearing and no bias7 1• In the case of AM Jabi V Mbale
72

Mu11icipali()1 Couuci/

Court held that it was fundamental requirement of Natural Justices that a

person properly employed was entitled to a hair hearing before being dismissed on charges
involving breach of rnisconduct.

68
69

Sect 66( l) of the Employment Act 2006
Sec 66 of the Employment Act 2006
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Sec 66(4) of the Employment Act
A11iclc 28( l) and 44(c) Constitution
72
[1975] HCB 191
71
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3.3 Summary of Dismissal
According to secc69( 1)73 Summary termination shall take place when an cii 1oyer terminates the
service of an employee without notice or with less notice than that to· which the employee is
entitled by any statutory provision or contractual term.
An employer is entitled to dismiss summarily and the dismissal shall be termed justified, where
the employee has by his or her conduct indicated that he or she has fundamentally broken his or
her obi igations arising under the contract of service 74 .
ln the case of Bank of Uganda Ltd Vs Godfji'ey Mubiru 75 it was by Tsekoonko JSC stated that 1
understand dismal without notice or summary dismissal to mean that the respondent could be
dismissed without being heard if he breached the contract condition or if he is found guilty of un
satisfactory conduct.
Insubordination: As an employee. obeying the employer's rightful and legitimate orders is vital.
These orders. the law considers. must be lawful within the employment's defined duties. Orders
may be verbal or written orders.
ln the case of Mil(J' K. Juuko Vs Opportuni(J' Uganda Limitet/16 ; The plaintiff was by written
appointment dated 5th June, 2003. employed by the defendant as Administrative Assistant, and
underwent several successive promotions during her employment with the defendant. The terms
and conditions of the employment were contained in a Human Resource Management Policy
[EXH DI], and other policies put in place by the defendant. On 17th June, 2010, the plaintiff was
suspended from the employment and on 8th July,2010, she was summarily dismissed on grounds
that she had breached the Company's Business Ethics and Conduct Policy [EX!-l D2] by
confirming receipt of UGX 50,000,000/= and later reversing it lo UGX 45,000,000/= . The
plaintiff brought this suit claiming for general and punitive damages for unlawful dismissal and
costs of the suit against the defendant. The defendant on the other hand, contended that the

73
74

75
76

Employment Act 2006
Sec 69(3) of the employment Act

SCCA No. I of 1998
CIVIL SUIT NO.327 OF 2012
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termination of the plaintiffs c111ploy111ent was justified and lawful. she. having been sum111arily
dismissed for gross 111isconduct.
lf the agreement hinges on the employee to work after rece1vmg apprenticeship fro111 the
employer. the employer cannot tenninale the services of the employee without proper
justification, i.e. the e111ployee fails completely to grasp the skills in a given period.
Abandonment of work: An employee mus! be present al work place as required. Exceptions to
this include holidays, vacations, leave and specific periods of absence granted by the employer.
When an employee resigns from work, refuses to report to work, or deliberately stops working
even when he is at the work place, he can be dismissed summarily without notice. He also loses
his entitlement to benefits under a contract.
Courts infer absence from the intention and acts of the employee. If the acts were justified, an
employee has a right to be heard and given another chance in the contract. However, the
justification ought not to burden or affect the employer's productivity and standards.

3.4 Wrongful dismissal
An employee willing to perform his obligations and has not breached his terms of employment
may be dismissed without reason. This is a wrong act by the employer. The employer is in
breach.
This type of dismissal may have insufficient or no notice. Notice is important in communicating
acts affecting an employment contract/relationship. Where the employee still performs his
obligations as contracted, he is entitled to complete his 'promise' without duress. In unfmtunate
circumstances, it is 'wrong' if the employer ends the contract before its expiry, thus 'wrongful
dismissal'.

Section 58(l)(a) of the Employment Act, 2006, provides that a contract of service shall not be
terminated by an employer unless he/she gives notice to the employee, except where the contract
of employment is terminated summarily in accordance with Section 69. In the present case, l
have found that the dismissal was unlawful for failure to accord the plaintiff a fair hearing. The
29

plaintiff is therefore entitled to the requisite notice. or lo payment in lieu of notice. 11 is not in
dispute that the plaintiffs employment commenced on

7'" October. 2004. and

was terminated on

8th July. 2010. Therefore. the plaintiff had been in the defendant"s employment for a period of
seven years. Section 58(3)(c) of the Employment Act,2006. provides that the notice required to
be given by an employer or an employee shall not be less than two months. where the employee
has been employed for a period of five. but less than ten years.
Sometimes, the employee make act contrary to terms of the contract. If the employer does not
condemn these acts, it is assumed that he pardoned. overlooked, disregarded, forgave (e.t.c) the
employee. Terminating the contract on acts the employer disregarded is wrong. An employer,
therefore. must terminate the contract upon commission of the wrong act by the employee. He
cannot re-visit past wrongs to effect a dismissal.
In Bani, of Uganda Vs Bel(J' Ti11ka111a11yire SCCA No.12 of 2007. court held that;

" .. .rhe reasoning of !he cow·/ of Appeal in Agbetlah Versus Ghana Cocoa Markeling
board (1984-86) GLRD 16 should be followed so rhar !he cour/s H'ere able to award
damages which reflected the courls disapproval ofa wrong/iii dismissal and !he sum was
no/ confined to an 011101111! equivalen/ lo the worker's wages. "
lfthe contract dictates that the employer must subject the employee to disciplinary measures, it is
wrongful dismissal if he does not. The law presumes that forms of disciplinary measures be
exhausted before the employee is dismissed. Contrary to this, the dismissal amounts to a
wrongful dismissal.

3.5 Unfair dismissal
In unfair dismissal, the Ugandan law provides that the employee must be in continuous
employment for at least thirteen weeks immediately before termination. Probation and trial
periods do not count.
An unfair dismissal may be lawful but not fair in terms of employment relationships. For
example, If Mwangi dismisses Mumbi if she spends a fortnight nursing her newborn son after
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serving her statutory maternity leave. Mwangi may have granted Mumbi her legal leave. yes. but
he may not give her an opportunity explain her extended leave which reason is justifiable in
court. If Mum bi's child suffered pneumonia and Mumbi had to stay longer. Mum bi ought to be
heard before being dismissed.

Without regard lo her maternal responsibility as a new mother.

Mwangi will have acted unfairly lo dismiss Mum bi, even if the extended leave without notice is
illegal and can amount to dismissal.
All complaints are lodged before the Labour Officer responsible for the jurisdiction where the
employment existed. Complaints are lodged within three (3) months of dismissal. Any later date
is a preserve of the officer to decide.

3.6 Proper procedure in termination and the right to be heard
Procedure is complicated but efficient in assessing whether or not the dismissal (any) is lawful.
Just as a contract is an agreement on terms governing the employment relationship. termination
should be agreed upon in the same spirit.
Termination necessitates sufficient notice to the party affected by the breach. termination or
change of circumstances that may affect the employment. This means that a right to be heard is
essential in ending employment, mutually.
In natural justice, to sue, to be heard and to have a matter settled is fair and legal. Written
contracts require termination to be written.

3. 7Employee's remedies of termination
Once it is established that a wrongful termination occurred, an employee can sue for

Reinstatement to the job. The employer is directed to have the employee return to the job and
continue his employment like before. All gratuities, entitlements and benefits must be paid. This
can be difficult if the relationship is sour.
In common law, courts revere this result and opt for compensation for the wrongful dismissal.
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Damages. lt is like compensation for loss or earnings. It literally balms the employee's distress
even though money cannot measure or quantify emotional breakdown.
If the employment is a fixed term kind but terminated before that time expires. the employee is
entitled to reparation for the unexpired time in addition. This is because he may have planned.
executed and acted as if the contract will end at a later date only to be frustrated by the
termination.
Damages may be specific (quantified with evidence of expenditure receipts) or general
(estimated by courts)
Formal apology. It may seem unnecessary but it often reconciles parties. It also helps parties to
avoid litigation expenses.
In the case of Paul Micheal Buke11ya VS Global Trust Bauk, Labour Claim Dispute NO.

112/2014 has no bearing on the facts in this case. Whereas in the instant case there was no
reason whatsoever assigned to the termination of employment, in the Global Trust Bank case this
court upheld restructuring as reason for termination and that is why the termination was held as
lawful . The reason the court held as it did was not because the claimant had been paid all his
benefits but because the termination was effected for a reason of restructuring.
In spite of the above analysis. we do not think that the none inclusion of termination

by notice

as a method of termination in the Human Resource Policy would prohibit the respondent, or any
other employer to terminate the services of an employee by giving the required notice or
payment in lieu thereof, since section 65 of the Employment act provides for ending employment
with notice.

It seems to us that termination under the Human Resource policy of the respondent would
require just as the Employment Act requires, reason for termination, especially once termination
was by the Employer, for this could only be done under clauses 21.3.1. or 21.3.2 which require
either elaborate processes of either disciplinary hearings or redundancy procedure. Both of these
in our view constitute reason for termination.
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Clause 21.9 of the Human Resource Policy provides: ··whenever a contract is terminated for any
of the reasons mentioned above. unless otherwise inapplicable. the requisite notice stipulated in
the Employees contract of service shall be applied··.
3.8 Employer's remedies of termination
Employers. too, suffer loss on termination. To them, their readily available remedy is to dismiss
a breaching employee. Other avenues include;

Indemnity: This common law remedy follows that any termination or act that frustrates the
performance of a contract should be remedied by indemnity. The breaching party does. Acts
performed by the employee outside of the scope of employment are induced on the employee.
Strict liability, for instance entitles the employer to indemnity because the employee alone is
responsible for loss, damage or frustration of the contract. lfthe employer acted in collusion with
the employee or is held vicariously liable in law. he cannot claim to benefit from indemnity.
Injunction: An employer may institute an injunction against the employee, restraining him from
continuing the breach. An injunction may also restrain the employee from causing acts which
may be detrimental to the employer's business against third parties.
For instance, if an employee uses skill acquired at the employer's workplace to enable the
employer's competitors gain an advantage over him. This sort of restraint usually occurs in
industrial processes and trade businesses.

Accountability: An employer can demand the employee to account for unfair gains the latter
acquired while in employment.

Replacement of employees: When an employee is dismissed, his job remams undone. An
employer has the right and freedom to replace him to continue productivity of the job.

3.9 Avoidance of contracting out
There is a potentially severe limitation on the ability of the common law to confer the generous
reasonable notice periods contemplated at 6.2 above: an express term of the employment contract
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specifying notice \\ill displace common law implied notice. In MacD011ald v ADGA Systems

Intematioual Ltd. 77 for example. the trial judge·s award of 14 months· notice was reversed by a
unanimous Ontario Court of Appeal, which held that the common law right to reasonable notice
had been "rebutted" by ·'a clear and clearly expressed term" providing for one month's notice. 78
In theory. an employer that secures its employee's agreement to an express contractual notice
period will,

111

so doing, avoid the common law entitlement. However, Canadian courts have

deployed a wide range of techniques to protect employees from the perceived unfairness
associated with contracting out of implied reasonable notice. As England observed, ''most
modern courts have recognised that the employer's superiority of bargaining power creates the
danger that unduly harsh notice provisions may be included in an employment contract,
something that would be unfair to the employee to enforce". 79 Examples of judicial
resourcefulness in avoiding express notice provisions include:
(a) interpreting such provisions contra proferentem in the employee's favour, as in Allison v

Amoco Production Co. in which the employee was entitled to one year's reasonable notice, the
·'harsh'' 30-day contractual notice period interpreted as being "a minimum··: 80
(b) finding lack of positive employee assent to the prov1s1on, as

Acceptance COip,

81

111

Lyon de v Ca11adia11

in which an express notice period contained in a company handbook and

known to the employee was unenforceable in the absence of exp! icit acceptance;
(c) avoiding for want of consideration, as in Fasullo v Investments Hardware Ltd, 82 in which
the court avoided a document restricting notice to the statutory minimum, which had been
signed, for nothing in return, two days after the plaintiff's employment had commenced and
several weeks after he signed his contract of employment;
(d) finding that the employment "substratum", or the level of responsibility and status of the
employment, changed between the time of the contract and termination, such that the express
notice clause no longer reflects the parties' intentions at the time it was agreed, as in Sawko v
" [ 1999] OJ No 146, 41 CCEL (2d) 5 (Ont CA).
78
Barry B fisher. ·'Measuring the Rule of Thumb in Wrongful Dismissal Cases·· ( 1998) 31 CCEL (2d) 311.
79
England. Individual. supra note 5 at 302.
so [ 1975] AJ No 490 at para 29. 58 DLR (3d) 233 (Alta SC(TD)).
81
(1983] OL No 2399, 3 CCEL 220 (Ont H Ct J).
82
2012 ONSC 2809, 98 CCEL (3d) 261.
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Foseco Canada Ltd. 83 in which the plaintiffs progression from his initial post as a foundry
product engineer to a more senior post of full-time resident sales representative rendered his
three-month notice clause unenforceable; and
(e) refusing to enforce notice provisions that are incompatible with statutory minimum notice
periods. as in HOJ, 84 which will be discussed further below al 6.4.
Considerable effort may be required in order to contract out of common law notice entitlement.
Christine Thomlinson noted that ''courts wish to see termination clauses drafted with care and
significant clarity before an employee will be found to be deprived of her entitlement". and that
even the ·'tightest" notice provisions may be unenforceable. 85 She recommended that employers
wishing to oust the common law should, amongst other things, re-negotiate notice clauses each
time an employee is promoted. or include wording to the effect that notice clauses remain
effective despite changes in salary or position. 86 Further advice was provided by Fruman J in

Long v Delta Cata(i1tic Industrial Services Inc:
It is incumbent on an employer to keep detailed records of everything relevant to the
formation of the contract, including timing of events, meetings and delivery of
documents; copies of letters, agreements and other documents given to employees;
outlines of explanations and disclosures made at meetings ... ; opportunities given to
employees to obtain independent advice; and particulars of delivery of signed documents
to employees. 87
It should be noted that English courts have also avoided harsh termination provisions. In T & K

Home Improvements Ltd v Skilton, 88 for example, a clause permitting dismissal "with immediate
effect" for missing a performance target was interpreted so as to permit the employer to exclude
the employee from the workplace, but did not remove the employee's entitlement to three
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[1987] 0.1 No 2376. 15 CCEL 309 (On! Dist Cl).

84

HOJ, supra note 4.

85
Christine M Thomlinson, ··Employment Contracts: Enhancing Enforceability Through Drafting and Implementation·· in The
Law Society of Upper Canada Special Lectures 2007: £111p/oyme11t Law (Toronto: Irwin Law. 2007) IO 1 at l 34.
86
Ibid
87
58 Alla LR (3d) 115 at para 28. 35 CCEL (2d) 70 (Alla QB).
"12000] !CR I 162. [2000] lRLR 575 (CA (Eng)) [cited to !CR].
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months" notice. 89 Hol\ever. in contrast to the l\idespread interventionist activities of Canadian
courts. it is not at al I common for English courts to avoid contractually-agreed notice periods.
and indeed the minimum notice legislation in that country expressly provides that a contractual
provision providing for less than the statutory minimum notice "'has effect'" subject to that
· ·
90
mmunum.

3.10 Conclusion
The above essay indicate that the much has been done to sensitize the contract rememied for
termination. If there is some thing worth to give attention to asses whether the provisions of
contract formed has binding effect up on parties as if they were law or not, it is to look in to
remedies available for the aggrieved party in case of non-performance and evaluate their
adequacy. If there is something worth to give attention to assess whether the provisions of
contract lawfully formed has binding effect up on parties as if they user law or not, it is to look in
to remedies available for the aggrieved party in case of non-performance and evaluate their
adequacy. This will be done by looking in to the contractual remedies available under Ethiopian
contractual law, the preconditions that the aggrieved party is required to met so as to demand
those remedies in light of remedies available in other countries and the compensation goal of
contract remedies.

89
90

Ibid
Employment Rights Act 1996 (UK), c 18. s 86(3).
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CHAPTER FOUR
THE ROLES AND PLAYED BY DIFFERENT ORGANIZATIONS
4.1 Introduction
In regards to a contract, it may be written or oral or partly written and partly oral or may be
implied from the conduct of the parties. 91 ln other words a contract is a legally binding agreement
made between two or more parties. 91 Where agreement arises as a result of offer and acceptance
and a number of other requirements follow for it to bind legally. For a valid contract, the law
requires that the parties to a contract meet certain technicalities before the agreement will be
enforced by the courts. These include consideration, intention to create legal relations, capacity
to contract. consensus ad idem, legality and capability ofperformance. 93

4.2 The Role of Trade Unions in the Implementation of the Laws 94
From the historical point of view trade u111ons were generally established for the purpose of
protecting the working lives of workers. The main objective of trade union is to promote the
interest of its members, due regard being paid to the interest of the total labour force and to the
greater national interest. To achieve this aim, trade unions have a duty to maintain the viability of
the undertaking by ensuring cooperation with management in measures to promote efficiency
and good industrial relations.
Trade unions have a number of functions, some of which have been more prominent than others
at different periods in history. These are respectively a service function; a representation
function; a regulatory function; a government function; and a public administration function. 95

91

Section 10(1).(2) of the Contracts Act 2010 Uganda pagcl3
R. W Hodgin Law of Contract in East Africa page 12
93
Jonathan Law, Elizabeth A. Martin Oxford Law Dictionary 61h edition page I26
9494
Labor union act
95
(Ewing 2005)
92
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4.3 Representation Function
The main representative function is the role of collective bargaining to trade union. Trade unions
negotiate and enter into agreements with the employers so as to reach agreements which regulate
working conditions. The collective agreements reached by these negotiations usually set out
wage scales. working conditions, training, health and safety. overtime, grievance mechanisms
and the rights to participate in workplace or company affairs (BLS Infonnation). The union acts
as a bridge between employers and employees in their collective bargaining, however, the most
challenging factor is how trade unions are active in making sure that employers do not subject
employees on issues which are seen as giving employees more freedom.
Collective bargaining is very important and it brings positive agreements between employer and
employees. When trade unions perform this function effectively. it normally brings positive
implications to the workplace in general. Jt increases the bargaining capacity of employees as a
group; they restrict management's freedom for arbitrary action against the employees. Moreover,
unilateral actions by the employer are also discouraged as everything will be agreed collectively.
Effective collective bargaining machinery strengthens the trade unions movement, workers feel
motivated as they can approach the management on various matters and bargain for higher
benefits 96
It is however argued that; despite their role in collective bargaining for the workers' wages and
working conditions, Trade unions are not legally powerful to make it possible to enforce the
employer to provide good wages and working conditions at workplaces. Many registered trade
unions have not been using its legal power to negotiate with employers on what wages and
working conditions should their employees be provided. Still the government, political
willingness on salary increases and working conditions are used to influence the unions accepts
the terms of reference and once it is contrary to their expectation, employers use tactics of firing
all workers and hiring new ones in order to continue surviving 97 .
Collective agreements present a good picture of participatory leadership though the final decision
to meet the demands of the employees is vested under the management and not the union itself.
96

(Shashank 2012)

9

(Srivastava. 2007)

;
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Hm\ever. in places \\here ,,orkers council is strong. it may be possible to have representations
which sometimes do no! only consider the union members rather lo include others who may no!
be members but need lo get their rights accordingly by the management.

4.4 Regulatory Functions
Trade unions perform regulatory functions by ensuring harmonious industrial relations at work
places. Trade unions are vital partners in an industrial relations system. Today this role does not
need much explanation as we have an audience of experienced industrial relations practitioners.
However. we should put in mind that - even where there is a mutual consensus on the working of
an industrial relations system the basic conflict between capital and labour will still remain.
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The labour unions are expected to be active in ensuring job securily and sui!able working
environmen! in order to have harmonious induslrial rela!ions.
Tuan. ( 1992) The Permanent Secre!ary of the Minisl!·y of Industrial Developmen! in Sarawak
Malaysia argues tha!; !he resislance of harmonious industrial rela!ions in !he workplace is
manifes!ed by lack of prolonged and pro!racted industrial disputes, strikes or lock-ou!s. industrial
disruptions commonly found elsewhere. To him, harmonious slate of industrial relations owes ils
origin lo !he responsible atti!ude adop!ed by union leaders and members.

4.5 Constrains to Trade union in implementing their objectives
There are various factors that limit !rade unions in implemen!ing !heir objeclives. These fac!ors
weaken unions; some of the problems facing trade unions in African countries including Uganda
are challenged by globalizalion, revolution in production technologies and new management
styles. Splintering, changing mentality, mismanagement of funds, lack of innova!ion and
visionary leadership are a big handicap.
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Sustainability of funds is ano!her constrain lo trade unions. Trade unions heavily rely on donors
fund on one hand, and on the other hand the unions are forced to rely upon member subscriptions
or other mechanism of raising fimd. This reduces their power to pressurize employers to comply
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(Tee Hock. I 992).
(Masanja and Raha. 2004).
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with their needs as sometimes employers pay for transport and accommodation allowances for
0

trade union leaders so as to enable them attend important labour meetings 1° . This is one of the
biggest limitation which is also evidenced in Uganda where majority of trade unions (if not all)
depended solely on union subscription fees and donors fund to run their unions. they do not have
any other source of income like business or investment which would sustain them in case
membership is reduced and when donors fund is not enough.
The financial crisis that is facing trade union has been worsened by the actions of some of the
high positions leaders who are alleged to have embezzled the union ' s fund. Examp le can be
drawn in Uganda in 2009 where TUCTA Secretary General was suspended over allegations of
financial mismanagement. He was alleged to have spent funds of the union for personal gains.
Having failed to disprove the allegation he found himself out of the chair.
Another limitation which is widely argued is the current trends of globalization transform trade
unions into outdated institutions. These include development in terms of organizational and
technological changes that have taken place in industry; the influence of current international
competition; changes in the labour market and the emergence of new forms of personnel
management where Casualization of the labour force, outsourcing and practice of short term
contracts plus the earlier stated problems have resulted in great loss of trade union members and
revenue to sustain trade union activities

101

.

Moreover, the 'traditional' working class which works in large factories is gradually
disappearing, whereas the number of workers employed on fixed-term or part-time contracts is
increasing, with employees no longer permanently attached to one workplace. All these factors
tend to reduce trade union membership and influence. This has weakened the solidarity within
the union as workers are now concentrating on completion of their contracts and what they will
gain , they don 't have time to sit and discuss union matters.
It was also observed by Chris in his paper on What role for trade unions in future workplace
relations that; the growth of unorganized workers with short term contract, indirect forms of
contract such as agency labour and those who depend selfemployment has been a challenge to
100

101

(Bauer, 1993)
(Gardawski. 2002)
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the union in organizing them as many workers concentrate on their contract and do not prioritize
·
·
102
organ1zat1on.

Effect of globalization and technological advancement have also led to termination of many
trade union members who are not very much equipped with the new technology, machines also
replaces a big number of employee in many undertakings. This has affected the u111on
membership as a big number of trade union members find themselves out of the office.
There is also a very limited 'bargaining autonomy' on the party of the trade unions. Bargaining
power of trade unions has been limited by several factors in different industries: depending on
the number of members the union has and available Acts which were enacted by the government
to make some trade unions are weak in negotiating for wages. social justice and working hours
as well as job security in a competitive labour market.

4.6 Theoretical underpinnings of the action for wrongful dismissal
Contracts of employment have an enduring nature, pertaining to a relationship rather than a one
off transaction. Ian Macneil speculated that the employment contract is second only to the
marriage contract as regards the depth of its relational character.

103

Likewise, Freedland

remarked that the general rules of contract law are insufficient to explain the structure of the
emp loyment relationship. 104 A contract of employment is more than simply a promise by the
employer to pay wages to the employee in return for the employee' s provision of labour; whilst
thi s exchange undoubtedly forms part of the bargain, it does not acknowledge the interests of
parties in the ongoing nature of the employment relationship.

105

Freedland argued that an

employment relationship is a "two-tiered structure": one level represents the exchange of labour
for wages; the second, the mutual obligations to employ and to be employed, for a fixed or
indefinite period of time. 106 For Freedland, the second level is the critical and distinguishing
element of an employment contract: "mutual undertakings to maintain the employment
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(Chris, 2011)
Ian R Macneil, "The Many Futures of Contracts·· (1973) 47 S Cal L Rev 69 1 at 725.
104
Freedland, Contract, supra note I at 20.
105
ibid at 20-2 l.
106
Ibid at 20.
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relationship ... are inherent in any contract of employment properly so called ... !<:, The essen1iali1y
of these obligations was recognised in Carmichael v National Power Pie. in which !he House of
Lords held thal exchanges of the casual labour of lour guides for pay. in !he absence of ongoing
mutual promises to employ and 10 be employed. did not create an employment relationship. ' 08
For Freedland. the enduring nature of an employment contract underpins the action for wrongful
dismissal: ''in allowing the employee an action for wrongful dismissal. the common law
recognises !he employee's interest in the continuance of his employment and gives a particular
legal expression lo thal inleresC. 109 In E111111e11s v EM Elderton, the House of Lords accepted
thal wrongful termination of an employment contract founds an action wholly separate from a
claim for unpaid wages: ··Jflhere is a contract to keep in the employment. it seems necessarily to
follow that a dismissal from such employment is a breach of contract. .. ,

10

As Freedland noted,

Emmens recognised !he "implied undertaking by the employer to maintain !he employment
relationship'', breach of which entitles the employee to damages for wrongful dismissal. 111

4.7 Reasonable Notice
The common law does not entitle the employee to perpetual employment. Absent just cause for
summary termination, an employer may lawfully terminate employment by giving reasonable
notice. In the absence of a contractual notice period, reasonable notice is calcula!ed according to
common law principles. As recently as 1945, it was thought that reasonable notice would be
equal to the period by reference to which wages were calculated. 112 More recently, reasonable
notice has been determined by reference to !he nature of the employment and the employee's
length of service. 113 In Hill v CA Parsons & Co Ltd, Lord Denning MR remarked that a 63
yearold chartered engineer with 35 years' service was entitled to ''al least six months, and
[maybe] 12 months" ofnolice. 114 Robe11 Upex suggested that common law reasonable notice for
most employees would be statutory minimum notice, which is one week per year of service, up
107
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to a maximum of 12 weeks' notice: although very senior or highly skilled employees may
command six months or more, no employee is likely to be entitled to more than one year's
notice. 115 There is, however, a dearth of modern case law in this area, Hill being one of the most
recent cases in which a cou11 calculated reasonable notice at common law.
The likely explanation for the paucity of recent case law on reasonable notice is that it is unusual
to resort to the common law to determine reasonable notice. Employers are requ ired by law to
g ive statements of written particulars of employment, including notice requ ired to terminate
employment, to employees within two months of the start of employment, and it is common for
employers to satisfy this requirement by issuing a written contract of employment to the
employee. 116 To the extent that the notice period is expressly agreed between the parties, the
common law plays no role in determining the length of notice, as an express term will displace
the implied reasonable notice period. Express contractual periods of one year or longer are
exceptional, even for the most senior employees: it is instructive that notice periods of longer
than one year are very rare amongst listed companies, and are explicitly discouraged under the
117
UK Corporate Governance Code.
As discussed at 6.1 below, the position is very different in
Canada, which has amassed a large body of case law on reasonable notice, and where 24-month
118
notice periods are increasingly commonplace.

4.8 Limitation of remedies
In practice, the unfair dismissal scheme offers lim ited remedies to dismissed employees. Further,
the shortcomings of the remedies under the statutory scheme may be attributed, at least in part, to
the influence of the common law of wrongful dismissal.
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4.9 Re-employment
Under the ERA. a Tribunal may make one of two re-employment orders.

119

An order for

reinstatement '"treat[s] the complainant in all respects as if he had not been dismissed··. meaning
that the employee is restored to the same position he or she held pre-dismissal and awarded back
pay. along with any salary increases or other improvements in terms and conditions the
employee would have received had he or she remained in post. 120 An order for re-engagement
requires the employer to engage the dismissed employee in another post, on such terms as the
Tribunal may decide. 121 Re-employment is the primary remedy for unfair dismissal, in the sense
that it is to be considered before compensation. On a finding of unfair dismissal, the Tribunal
must ask if the employee desires re-employment. 1n If the employee requests re-employment, the
Tribunal may nevertheless decline to award it if re-employment is not practicable or, where the
employee has contributed to his or her dismissal. if refusing such an order would be ''jusf'.

123

The Tribunal is to award compensation where no order for re-employment is made. 124 Although
re-employment is the primary remedy under the scheme, employers may refuse to comply with a
re-employment order. Those who do so. absent extenuating circumstances, pay increased
compensation of between 26 and 52 weeks' pay. 125 As Ormrod LJ said in Nothman v London

Borough of Ba met, 126 ''there is no power in the Court or any Tribunal to enforce the
reinstatement or re-engagement of an employee who has been dismissed. All it can do is make an
order directing such reinstatement or re-engagement, leaving it to the employer to decide
whether to comply with the order or face the consequences in terms of compensation". 127
Further, it is highly unusual for a Tribunal to make a re-employment award. For example.
between April 2012 and March 2013 inclusive, re-employment was awarded to only five of the
4,596 employees who succeeded in unfair dismissal claims. 128 David Renton observed that
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reemployment is so rarely granted that claimants are unlike!) to seek it. and where applications
for it are made they are treated as awkward and unusual.

129

The merits of re-employment have been debated smce before the statutory scheme was
introduced. The Donovan Commission recommended that compensation be the primary remedy,
citing the historic refusal of courts to order specific performance of employment contracts, and
thought that it would ·'accord with reality'· if re-employment were only ordered with both
parties· consent. 130 On the other hand, Collins noted that re-employment is an impo1iant remedy
from the standpoint of corrective justice as it is most effective in pulling the dismissed employee
in the position he or she would have been in had the unfair dismissal not taken place. 131 It may
also be more effective at reducing damage to the employee's reputation. 132 Finally, it promotes
employees· dignity at work by ''controlling [employer] abuses of power immediately and
effectively'". 133 An additional consideration is the practical effect that litigation may have on an
employee·s ability to secure alternative employment, as employers may be reluctant to engage an
employee who has claimed unfair dismissal in the past. There is. therefore, a strong case to be
made for re-employment, and the virtual non-availability of this remedy is unsatisfactory.

4.10 Compensation
Where re-employment is not awarded on a finding of unfair dismissal, the ERA confers wide
discretion to award compensation that is ·'just and equitable in all the circumstances having
regard to the loss sustained by the complainant", subject to a duty to mitigate. 134 However, the
courts have held that, as is the case at common law, non-pecuniary losses are not recoverable
under the statutory scheme. Further, where Tribunals have invoked their seemingly wide
discretion, they have deployed it to reduce compensation. As is the case with re-employment, the
restrained approach to compensation has been informed by certain historic common law values
derived from the law of wrongful dismissal.
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In Norton Tool Co Ltd v Tewson, Donaldson P. as he th en was. acknowledged that the statutory
scheme ''created an entire ly new cause of action" and that: " The measure of compensation for
that statutory wrong is itself the creature of statute and is to be found in the Act and nowhere
else." 135 However, His Lordship quickly slid back into reasoning consistent with the law of
wrongful dismissal. Noting that the ostensibly wide discretion in the provision governing
compensation must be exercised "judicially and upon the basis of principle" , Donaldson P
interpreted the words "having regard to the loss sustained by the complainant" in that provision
so as to exclude " injury to pride or feelings" . 136 The discretion did not empower Tribunals to
have regard to non-pecuniary matters. Rather, its purpose was to permit flexibility in calculating
financial loss, as opposed to a strict arithmetic approach.
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As noted, in Johnson v Unisys Limited, Lord Hoffman thought that the T ribunal ' s di scretion
was wide enough to include compensation for "distress, humiliation, damage to reputation in the
community or to family life" . 138 His Lordship explicitly cast doubt over the " narrow"
construction of compensation in Norton Tool. 139 However, as Johnson concerned the common
law, Lord Hoffman 's remarks were obiter dicta, and the House of Lords subsequently declined to
g ive effect to them in Dunnachie v Kingston-upon-Hull City Council, holding that if Parliament
had intended to compensate claimants for non-pecuniary losses, it would have made explicit
provision for that head of loss in the statute. 140 Lord Steyn's speech affirmed Norton Tool and
dismissed Lord Hoffman ' s musings in Johnson as being of "doubtful validity" .
agreed and made no reference to the about-face entailed in such agreement.

14 1

Lord Hoffman
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4.11 Causes of termination of employment contracts

It is rather flabbergasting and unfortunate that the labour laws in Uganda are still threatened and
violated. Various abuses of workers' rights such as low remuneration, sexual harassment, denial
of holidays, working for long hours, unfair dismissal, denial of terminal benefits, denial of
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freedom of speech and association. child-labour and physical assault. among others are common
phenomena al work. These are all symptoms of lack of respect for the dignity of the workers
yielding to poor working conditions

143

.

This has not only affected the workers but the entire

social fabric right from the family as a nucleus of society.
Lack of regard for the workers' righ1s 144 has also caused the prevailing corruption, tribalism. and
nepotism. dehumanization of workers is high not only due to massive unemployment but also
due to the government's neo-liberalistic policies in support of foreign investors at the expense of
the natives. In the long run the marginalized workers are left in abject poverty. Worst of all, what
flummoxes one is that some workers have not only turned a deaf ear to the problem but also
seem ignorant about their rights.
Unfair dismissal 145 of workers was also a general out-cry. This was expected because many
workers in Uganda are employed without contracts or terms of employment. This. too. is not
only partially due to the ignorance of the employees, but to a big extent also due to the obstinacy
of employers to follow the termination procedures. This is because employers do not want to
46

give terminal benefits as required in the employment Act 1

•

Employers stubbornly do not follow the procedures in case of lay-offs 147 and redundancy, which
is significant in both theory and practice for the improvement of the working conditions. This
confers with what 148 , in relation to the casual workers, refers to as termination at the will of the
employer''. This is not different from Uganda as a nation because problems in Kampala more
similar to other urban places. There is need therefore, to enforce lawful procedures in the
termination of employees.

143
144

Section 10(2a)
Sec 12(1) where an employer neglects or refuses to fulfil the terms of a contract of employment, or where a complaint or a

labour dispute arises as to the rights or liabilities of either party under a contract of employment or under this Act. the aggrieved
pmty may report the matter to a labour officer.
145
Sec 71(1) of the Employment Act 2006
146
Section 75. 5/2006
147
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4.11.1 Sexual Harassment
lt is unfortunate that workers are faced with the problem of sexual abuses. Worse stilL some of
the workers were employed through such dubious sexual practices. This was not expected
because Uganda is well known for its traditional and cultural background where sex is
considered as sacred. This is one of the major abuses workers face yet they are too desperate to
report such cases. Commonly it is kept as a secret to themselves in protection of their reputation
and in fear of being dismissed from work. Such practices have not only violated the dignity

149

of

workers but also demoralize them, thus affecting their morale at work and their self esteem. This
is similar to Ugandans because sexual affairs in African setting are sacred and not talked about in
public. Such conduct creates an intimidating, hostile or humiliating working environment to the
workers. Worse still, it also reduces them to mere sexual objects.

4.11.2 Discrimination at Work
Discrimination at work resulted into non-equal treatment of workers

150

.

Workers are

discriminated at work according to gender, tribe and nationality. This was expected because of
the historical cultural biases and prejudices among the people. This confers with what says that
some areas are backward 151 while some are developing because of political and tribal
differences. Many of the big offices are headed by a specific group of people and while the other
groups are for donkey work.

4.11.3 Wrongful termination by employees: the employer's options
An employee is entitled to quit their job without notice in response to a serious breach or
repudiation by the employer

152

•

But in the absence of such an excuse, it will be a breach of
53

contract to leave in the middle of a fixed term, or without giving a required period of notice 1
case of Bank of Uganda Vs Betty Tinkaininvire
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•

In

Kanyihamba JSC held that court wil I confine

the compensation for unlawful dismissal of the appellant to the monitory value of the period at
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\\as necessary to give proper notice of termination filch 1s commonly kno11n on la\\ as
compensation in lieu of notice.
In practice. there may be little an employer can do about this. The courts will rarely. if ever.
grant an order for specific performance that compels the employee to return to work: Tradition

Australia v Gunson 155 . There are a number of reasons for this stance. including a general
reluctance (which is not limited to employment contracts) to make orders that would require
continuous supervision. But perhaps the main reason is their unwillingness to see contracts of
employment become contracts of slavery: De Francesco v Barnum 156 at 438.
Some employment contracts fix a 'bond'. to be given up in the event of a premature depaiiure by
the employee. At common law. however, such provisions are generally regarded as
unenforceable. This 1s because they will be treated as a 'penalty'. in accordance with the
principles discussed at 12. 17 157 : Amos v Commissioner for Main Roads 158 . To be valid, the
amount of the bond must constitute a genuine pre-estimate of the loss likely to be suffered by the
employer as a result of any wrongful termination, as opposed to being an arbitrary sum 159 .

4.11.3 Contract ofservice 160
The basic division for our purposes is between those who are employed persons and those who
are self employed, and the distinction between these categories is that the employed person
works under a contract of services 161 , whereas the self employed person works under a Contract
for services. It is easy to state this distinction, but in practice it has proved difficult to draw it,
and over the years the courts have developed a number of tests designed to produce a given
result.
Parkinson v College of Ambulance Ltd 162 The Secretary of College of Ambulance Ltd, a
charitable organization, promised the plaintiff that he would secure for him a knighthood if he
would make a contribution to the society. In consideration of this promise, the plaintiff paid over
'" (2006)
(I 890)
157
Arlcsbeim v \Verner ( 1958)
158
[1983]
159
Pigram v AUorney-General (1975)
160
Sec. 2 ofan Employment Act, 2006
161
Smith and Wood, Industrial Law. 6th Edn. I996. P6
162
[1925]
156
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.£3.000 and promised to pay more after receiving the honor. The knighthood never materialized
and he sued to recover his money. ll was held that the plaintiff could not recover money since the
agreement was illegal at common law.
Tends to promote sexual immorality. such as in Pearce v Brooks 163 ; The plaintiffs. a firm of
coach-builders. agreed to supply the defendant with an ornamental brougham of an intriguing
design on hire until the purchase money would be paid in installments. The defendant was a
prostitute and her intention was to use the brougham as a lure to hesitant clients. She failed to
pay the hire, and the plaintiffs brought an action to recover the money. The jury found that the
plaintiffs were aware of the defendant's intention. On this finding, the court gave judgment for
the defendant.

4.12 Conclusion
For a valid contract. the law requires that the parties to a contract meet certain technicalities
before the agreement will be enforced by the courts. When trade unions perform this function
effectively. it normally brings positive implications to the workplace in general. It increases the
bargaining capacity of employees as a group; they restrict management's freedom for arbitrary
action against the employees. Moreover, unilateral actions by the employer are also discouraged
as everything will be agreed collectively.
A contract of employment is more than simply a promise by the employer to pay wages to the
employee in return for the employee's provision of labour; whilst this exchange undoubtedly
forms part of the bargain, it does not acknowledge the interests of parties in the ongoing nature
of the employment relationship. 164

163

[ I 866]

iu4

Ibid at 20~2 l.
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CHAPTER FIVE
FINDINGS, CONCLUSION AND RECOMMENDATION
5.0 Introduction
This section covered the conclusion and recommendation that pertain the legal analysis on the
law relating to termination of employment contracts in Uganda under private sector.
5.1 Findings of the study
Compared to an unfair dismissal claim there are fewer exclusions, there is often no Cap on the
compensation that may be awarded. and in some instances the legislation puts the burden of
proof on the employer to show the true reason for dismissal.
As against those advantages, such proceedings can sometimes take a long time to be resolved.
Public sector workers who have access to a procedure for challenging their dismissal before it is
confirmed will generally be advised to pursue that process. Even if their dismissal is upheld, they
may still be able to bring one of the actions mentioned above. depending on the circumstances.
Where reinstatement is ordered. it may be to the position the employee previously held. or to
another position with terms and conditions which are no less favourable. In most instances such
an order will preserve the employee's continuity of service and also require the employer to
compensate the employee for remuneration lost between dismissal and reinstatement (s 39 I).
Once reinstated, the employee is entitled to be given meaningful work to do: see Blackadder v
Ramsey Butchering (2005).
In practice, reinstatement orders have tended to be rare. This is partly because most successful
applicants are ultimately willing to settle for monetary compensation. But it also reflects the
difficulty in envisaging the re-establishment of a working relationship that has broken down.
The general approach previously taken by the AIRC in this regard is set out in Sprigg v Paul's
(I 998). It primarily involves estimating the remuneration the employee would have received but

for the dismissal.
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From that will be deducted any compensatory payments from the employer. together with any
amounts the applicant either has subsequently earned or could reasonably have been expected to
earn from other sources. The resulting figure may then be discounted to allow for various
contingencies. The approach is broadly similar to that used for calculating damages for wrongful
dismissal at common law.
In the case of Ryde V Bushel & Anor 165 That before the plea can succeed it must be established
that it was an act of God which prevented performance or which destroyed the results of
performance. Nothing can be said to be an act of God unless it is an occurrence due exclusively
to natural causes of so extra-ordinary a nature that it could not reasonably have been foreseen
and the results of which occurrence could not have been avoided by any action which should
reasonably have been taken by the person who seeks to avoid liability by reason of the
occurrence.

In the case of Kabt~ve Yowana V Rinaalwa Yaxobo 166 Bamwiine J explained that the essence of
the doctrine of frustration is that parties to a contract are excused from further performance of
their contract obligations if some further event occurs to their if performance without default,
especially so if fmiher performance is impossible, illegal or makes the contract radically
different from what was originally undertaken. The doctrine does not apply where performance
simply becomes onerous or less profitable than originally anticipated ' 3 S 27, 58, 65 of the
Employment Act 2006 out of the implications of legislation4 and these rights are always
protected upon termination of the contract of employment either by the employee or the
employer.
This approach could in theory lead to quite substantial awards for those not able to find another
job quickly, were it not for the cap imposed bys 392. An applicant cannot be awarded more than
the total amount of remuneration to which they were entitled during the six months before
dismissal, or a prescribed amount ($54,150 at the time of writing), whichever is lower. The cap is
simply an arbitrary limitation on the amount that might be ordered. It does not operate as a
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maximum amount to be awarded only in the most grievous or serious cases: PrintLinx v Hughes
(2001 ). Nevertheless. most awards have tended to come in well below the cap.

5.2 Conclusion
The study examined the analysis of the law relating to termination of employment contract in
Uganda under the private sector. The study found out that a contract is an agreement made with
free consent of parties with capacity to contract for a lawful consideration and with a lawful
object. with the intention to be legally bound. 167 Employment law is concerned with the relations
existing between employers and their employees 168 .
Although the risk assessment process mentioned curlier may be carried out thoroughly and
professionally .problem are still likely to arise during the contract period. the clear understanding
of why the contract wi II contribute to them. the need to understand the provides business
objectives and drivers and the ability lo recognize and obtain senior management agreement to
the need for service provider to achieve their objective and to make a reasonable margin and the
need for people with the right commercial, interpersonal and management skills to manage the
relationship on a peer- to- peer basis and at mulliple in the organizations.
The modes of termination are provided in the Employment Act 2006. The Act does not however
restrict the operation of any contractual term provided such term is similar or better than the
provision of the Employment Act. Common law is also applicable where the Employment Act is
silent or ambiguous. A contract may be terminated by giving adequate notice of intention to
terminate to the other party or by payment in lieu of notice where the person terminating does
not want to serve the notice.
Termination may also be in accordance with the terms of the Employment Agreement or some
other agreement as the parties may subsequently agree. A contract is also terminable by Order of
court or Order of labour officer under such circumstances and terms as the Court or Officer finds
reasonable having heard the complaint and view of both sides whenever practicable. Death
terminates the contract automatically if it is a personal contract. Frustration, Illness, war,
167
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disability. change of technology "hose effect is to prevent performance of the contract and for
which !he aggrieved party cannot blame !he other for defauh is also a good excuse for nonperformance of the contract. A frustrating event2 however must be one that was neither
reasonably foreseeable nor capable of being prevented; i1 is 1101 merely any circumstance !hat
renders performance difficult or less profitable. Disability, chronic and incapacitating illness,
government policy, etc .. may be frustrating events.
The modes of terminating a contract of employment are varied. In practice the oedem modo
principle is not adhered lo. Thal is to say, the person desirous of putting an end to the contract
has the duty to give termination notice consistent with the terms of the employment con1rac13 or
in the absence of a term in the contract to !hat effect, in accordance with !he Employment Act.

5,3 Recommendation
The study recommends 1ha1 one of the fundamental rules of !he law of con1rac1 is that a contract
will be discharged by frus1ra1ion, if circumstances arises tha! amount lo frus1ra1ion; !he contract
au1oma1ically comes to an end. Frustration arises where performance of the con1rac1 becomes
impossible, such as by !he death of either of the parties or where performance becomes illegal.
The study recommends !hat "Frustration occurs whenever the law recognizes tha! without default
of either party a contractual obligation has become incapable of being performed because the
circumstances in which performance is called for would render it a thing radically different from
that which was undertaken by the contract.
The study further recommends tha! the Employment contract can come to an end through the
agreement of the parties. This agreement can be embodied in the contract itself or it can be
reached at any time after the commencement of the contract. If the contract is for a particular
task, once tha11ask has been done, the contract would have been performed.
Similarly if the contract is for a specified period, the contact comes to an end when time has
elapsed. In Birch and Humber vs the university of Liverpoor1 69 , the applicants were members of
the university technical staff. In I 981 a premature retirement compensation scheme was
"'' (1985) lRLR 165
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introduced. ll was made clear that the scheme was not a redundancy scheme and that any
retirement pursuant to the scheme could only take place with the agreement of both the
university and the employee. In 1982. the university announced that there was a need to cut back
staff but expressed the hope that such could take place by way of early retirement rather than
redundancy. The applicants applied for early retirement under the scheme and. having been
granted it. thereafter applied to the tribunal on the grounds that they had been dismissed by
reason of redundancy. The Court of Appeal held that the applicants' employment ended not by
dismissal but by mutual agreement.
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Lisi o/'La11·s one/ Acts

l,
2.
3.
4.
5.
6.
7.

Employment Law Revised Bonk 2006
The workers Compensation Act
Canadian Labour Code RSC 1985
Employment Relations Act (2000)
The National Social Security Fund Act CAP 222
The Income Tax Act CAP 470
Constitution ofthe Republic of Uganda 1995
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